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The questions arising upon the exceptions to the

defendant's answer were orally argued. At the close of

the argument it was suggested by the court that the

solicitors for the respective parties file a statement of

their points and authorities.



It was not supposed by us that it was intended that

the case should be again argued in full, and, acting

upon the request of the court, we filed a brief state-

ment of the main points upon which we relied, with a

citation of the authorities, and without any extended

argument of any of the points made. Butthe learned

solicitors for the defendants have evidently taken a

different view of what was desired by the Court, and

have filed extended briefs, one, alone, of which covers

sixty pages of printed matter We find it necessary,

therefore, considering the importance of the matters

involved, and the full and able written i)resentation

of their side of the case by the solicitors for the de-

fendants, to re-discuss the questions that were orally

argued. And, in order that our entire argument may

be put in printed form, for the convenience of the

Court, we first set out in thi>; brief the points and

authorities filed by u^ in the opening. They are as

follows:

'•Complainant's Points and Authorities

in Support of Exceptions to the
Answer.

I.

The remedy of the defendants, if the rates established

by the company are unreasonably high, is by pt^tition

tojthe board of supervisors, as provided by statute'

for the establishment of such rates by the board. This

is an adequate and sf)eedy remedy, provided by law,

and must be^^resorted to before seeking lelief from a

Court of Equity, or by separate actions on the part of



individual consumers to compel the company to sup-

ply the water.

Const. Cal., Art XIV, Sees. 1 and 2;

Stat. 1885, p. 95, Sees. 1, 2, 5, 6, 10.

II.

The only contracts, alleged in the answer, between

the company and consumers, specifically provide that

such consumers shall pay the annual rates "allowed by

lavj and charged by theparty of the first parfor "at rates

fixed by theparty of the first p)art as allowed by law'' or,

to "p'ly the 'party of the first part the current rate therefor

established for CInila Vista," or to "pay for the use of

the water at the current rates as may be enforced from

time to time for supplying water."

Answer p. 15, line 27; p. 18, line 7; p. 19, lines 8

and 16.

No other contract is alleged in the answer and

these clearly contemplate the fixing of rates b}' the

company; but all such contracts are subject to the es-

tablishment of rates as provided by statue. In those

cases they do not attempt to, nor could they, fix an

unalterable rate, but simply bind the parties to pay

the rates fixed by the company as provided by law.

III.

But no such contract was necessary. The statute

provides, distinctly in what manner rates may be es-

tablished, viz. 1, by the board of supervisors; 2, by

the company itself. But the rate established and col-

lected by the company can only stand until rates are

fixed by the supervisors, which can onl}^ be done at
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the instance of the consumers and cannot be done

at the instance of the company. The only pro-

tection of the company is its right to fix its own rates.

The protection of the consumer lies in his right to

have the rates fixed by the company set aside by the

supervisors, and other rates substituted.

Statute 1885, p. 9(5, Sec. 5.

And rates established by the supervisors 7nay be

changed, each year, on the petition of either the con-

sumers or the company, and when rates established

by the supervisors are abrogated without the substitu-

tion of others the right to fix the rates again revives

in the company-.

Stat. 1885, pp 96, 97, Sees 5, 6.

IV.

The rates fixed by the compau}' are changeable b}"

it the same as by tbe l)oard of supervisors. This is

not expressly provided for b}' the statute but the whole

tenor of the statute indicates it and the necessity of

changing the rates, to meet new conditions and cir-

cumstances, is necessary for the protection of both,

the company and its consumers.

V.

The statute declares what shall be reasonable rates,

if fixed by the supervisors, viz : such rates as will re-

turn to the company not less than six, nor more

than eighteen per cent., net, on the value (or cost) of

the plant.

VI.

If this court has jurisdiction to, or will, where an



express statutor}' provision, giving a speedy and ade-

(jnate remedy at law exists, inquire into the reason-

ableness of rates fixed by the company, then the court

must be bound by the legislative declaration as to

what shall be a reasonable rate, and unless it is shown

that the rate of $7.00 per acre, per annum, will return

more than six per cent., net, on the value (or cost) of

the })lant, the statutory provision is conclusive that

the rate is reasonable, and if it will not exceed eigh-

teen per cent, net, it must be regarded as prima facie

reasonable. But as to the latter it is unimportant as

it will not be contended that the rate will realize to

the company the minimum sum, or one-half, or one-

third of it.

VI r.

Assuming that this court has jurisdiction to, and

will, inquire into the reasonableness of the rates, it

[
cannot fix or establish rates. Its jurisdiction extends

no farther than to determine whether the rates fixed

bv the company are, or are not, reasonable.

Regan v. Farmers Loan & Trust Co., 154 U. S.

420; 14 Sup. Ct. Rep. 1047, l(-54;

Chicago & G. T. R'y Co. v. Wellman, 143 U. S.

339, 344; 12 Sup. Ct. Rep. 400, 402.

Vllf.

The company is not estoped to change the rate b}^

reason of the fact that it has established and collected

a lower rate nor by representations made that such

low rate would be maintained, nor can the consumers

have any prescriptive right to an unreasonably low
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rate. This results, necessarily^, from the law declaring

that the use of the water is a public use, ''subject to

the control of the state in the manner prescribed by law;''

(Const. Cal. Art. XIV, Sec. 1), because the right to

collect rates ''cannot be exercised except by authority of and

in the manner prescribed by law,'' (Const. Cal, Art. XIV,

Sec 2) and because the manner in which the right

shall be exercised and the rates fixed has been "pre-

scribed by law."

Stat. 1885, p. 95.

And if it is once admitted by the courts thattlie sub-

ject of annual rates can be controlled by representa-

tions made by the company selling and distributing

the water, or by the consumer, or even by positive

contracts between them, the very purpose of tlie adop-

tion of the constitution, and the enactment of the

statute, will be wholly defeated. It was the undoubted

purpose and object of both to deprive coiporations

dealing in water of the power to fix its rates by con-

tract. This time the representations sought to be

used as fixing the rates for all time ma}- affoi'd abetter

protection to the consumer than the constitution and

statute. But next time the contract, or repi-esentations

constituting an estoppel, may be more favorable! U)

the corporation than the laiv wouM be, and then

what? The power to fix rates by contract or repre-

sentations, once admitted, the right must necessarily

exist in all cases, and the obligation thereof must be

mutual. If instead of the facts alledged in this an-

swer, that the consumer bought his land at a Jiifjh

price in consideration that water therefor would
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be furnished at a low rate, it should be shown in this

or some other case, that he had bought his land at a

Joir price in consideration that he would pay a high

rate for his water, what then? If one would be legal

and binding the other would. And if either can be

held legal and binding our constitution, so far as it re-

lates to this subject, counts for nothing. And if

neither of the parties can be bound to a rate by posi-

tive contract, certainly neither could be legally bound,

indirecth' by representations, or estoppel. Both par-

ties must know the law, and the law is that the rates

can only be fixed as prescribed by law, that the man-

ner has been prescribed, and that the prescribed man-

ner is not by contract or estoppel.

As to the effect of a rate having been established

and collected by the compan}^, it has been considered

above. The same reasons which prevent the fixing

of a perpetual rate by contract must prevent the estab-

lishment of such rate by mere lapse of time, or pre-

scription.

IX.

The denials are insufficient to meet the allegations

of the bill. The}' go no farther than a denial in part

of the amount expended in the construction of the

plant beyond the sum of$750,000; deny that in order to

pay six per cent, interest on the value of the plant and

operating expenses, it is necessary to raise more than

$73,000 by the rates; deny that the amount of revenue

that can be realized from the present rates is less than

$27,000; and deny that a rate of $7.00 per annum per

acre is a reas>>nable rate, not ahsoliitelij, but because:
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1. Each of tlie defendants is the owner of a perpetjtnl

right to the luater, and therefore the company is not en-

titled to any interest on its investment as to them; 2. The

rate of $3.59 per acre has been actually established and.

collected. They deny that any increase of rate is

necessary, not to pay the company any compensation for

services in supplying the luater or as interest on its plant,

but to operate and maintain the plant. "These denials

are unquestionably evasive and do not m"et the issues

presented by the bill. To hold them sufficient the

court must hold that it is only necessary that the rates

shall return to the company the hare amount it is

compelled to expend in operating and maintaining its

plant, and that it must furnish the plant, be respon-

sible for its management, and run all risks inci(lent to

such management, for nothing. We expressed our

views on this subject at the oral argument and will

not weary the court with a mere repetition of what

was then said.

X.

The fact that the company constructed the plant in

part for the benefit of its own lands, and to enable it

to sell such lands, or that its own lands have been en-

hanced in value thereby, or that it has realized a

profit on such lands because of the water having been

brought upon them, by the expenditure of its own

mone}^ cannot affect its right to annual rates or the

amount of such rates. If the board of supervisors

were called upon to fix the rates, could it go into an

accounting of the company's affairs in its land depart-

ment to see what it had actuall}^ realized on its lands



11

ill order to arrive at just rates? If so no doubt such

an investigatioQ would prove that the company has

lost money, has become insolvent, and, because of its

insolvenc}', is now in the hands of a receiver. But

neither this court nor tlie board of supervisors could

allow it greater rates because of its failure to sell its

lands, as expected, in order to make good its losses,

nor could they reduce its annual rates becaase it had

made a profit on its lands. The whole matter of the

compan3^*s profits, or losses, on its real estate, is a

fnlse quantity in the fixing of rates. It has nothing

to do with the cost of the plant, its value, its operating

expenses and maintenance, or the value of the services

rendoretl in furnishing the wat«'r to consumers, and

these are the things made material by statute in fix-

ing the rates "as prescribed by law."

We have given our views, fully, on this subject, in

the printed brief filed in the case of San Diego Land

& Town Co. V. National City, just decided by this

court, of which brief the solicitors for the defendants

have co])ies. We respectfully ask to be allowed to re-

fer to what is said in that brief, pp. 6-10, and make

the same a p irt of these points. Also to pp. 9-12 of

the reply brief in the same case. The question

whether the matters here refered to were proper to be

considered in fixing rates was directly presented and

fully argued on both sides in that case, but was not

decided.

XL

What should be considered in arriving at just and

reasonable rates?
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We maintain that the following tilings should be

taken into account:

a. The cost of the plant.

h. The cost per annum of operating the plant, in-

cluding interest paid upon money borrowed, and rea-

sonably necessary to be used in constructing the

same.

c. The annual depreciation of the plant, from

natural causes resulting from its use.

d. A fair profit to the company over and abov^e

these charges, for its services in supplying the water

to consumers, either by way of interest on tlie money

it has expended for the public use, or upon someothf r

fair and equitable basis.

Ames V. Unioti Pac. R'y Co., Gl Fed. Kep.

165, 177;

Chicago & N. W. R'y Co., r. Dey, 35 Fed. Rep.

866, cS79;

Stat. 1885, p. 196, Sees. 4, 5;

Stat. 1881, p. 55, Sec, 3;

San Diego Land & Town Co, v National City, de-

cided b}' this court May 4th, 1896.

The last case cited agrees with us as to these differ-

ent elements being the proper basis for the fixing of

rates, except that it holds that the present value should

betaken instead of the cost. It is immaterial in this

case whether the present value or the cost is taken,

but we respectfully submit that the taking of the

present value is both impracticable and unjust. In

the opinion it is said: "In the solution of that prob-

lem manv considerations mav enter; amone; them
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the amount of money actiialh^ invested; bat that is

by DO means of itself controlling, even where the pro-

perty was, at the time, fairly worth what it cost. If

it has since enhanced in value, those who invested

their money in it, like others who invest their money

in any other kind of property, are justly entitled to the

benefitof the increased value. Ifon the other hand the

pioperty has decreased in value, it is but right that those

who invested tlieir money in it, and took the chances of

an increase in value, should bear the burden of the de-

crease. In ni}^ judgment it is the actual value of the

property at the time the rates are to be fixed that

should form the basis upon which to compute just

rates, having, at the same time, due regard to the

rights of the public, and to the cost of maintenance of

the plant and its depreciation by reason of wear and

tear. If one has property to sell, it is its present

vahie that is looked to, one element of which may

very properly be its cost; but one element only. So,

too, if one has property to lea?e, it is its present value,

rather than its cost, upon which the amount of rent is

based. And, if, as said by Mr. Justice Bo4¥^*Th Ames
/-. Northern Pacific Railway Company, supra, the

public were seeking to condemn the property in ques-

tion for a greater publi3 use, if that be possible, its

present value, and not its cost, is that which the public

would have to pay. It follows, I think, that where the

public undertakes to reduce the rates to be charged

for the use of such property, it is its present value, and

not its cost, that must be taken as a basis upon which

to fix reasonable and just rates, having due regard to



14

the cost of its maintenance, to its depreciation b}'

reason of wear and tear, and also to the rights of the

public. If, upon such a basis, a fair interest is allowed,

no just cause of comi)laint can exist."

We submit that this basis is impracticable because

there is no means by which it is possible to arrive at

tlie value of the plant. It is not the subject of barter

and sale in competition with other property of a li^e

kind. Therefore it has no market value. It is largely

underground and its condition cannot be ascertained

The revenue that can be realized fi-om it, which alone

constitutes its true value, depends upon the rates fixed

for water, each year, by some one else, and al)out

which the owner of the property cannot contract, and

over which he has no control. The commodity in which

he deals is not his own, he is a mere agent of the

public in appropriating and delivering it. It is not

intended that he shall speculate in the property. lUit to

say that the person or corporatiou who owns the pro-

perty shall bear the loss, in rates, if the property de-

creases in value, and is entitled to an increased rate if

the propert}' increases in value, is to make the matter

of securing water rates one of speculation, merelv,

and does not make them depend, as we submit it

should, on the real services rendered by the company

to the public, for whom it acts, in the investment of

its money in the appopriation and storage of the water,

and its services rendered in distributing it to consum-

ers. And what is to be taken into account in arriving

at the value? Is the water right of the company, or

the water stored by it to be consideied? If so, how
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can the value of the water rights, or the water, be ascer-

tained, and what is the interest of the company in

what the constitution makes a public use? We con-

tend that tlie only tangible and practicable basis for

fixing the rates is the amount the company has ac-

tually and reasonably expended for the benefit of the

public it serves. This basis puts every company on

an equal and fair basis, not depending upon specula-

tion or guess work. There can be no analogy between

a company dealing in water, and whose price must

be fixed by some one else,and a business man, the value

of whose property may depend largely upon his own

skill and judgment in the management of it, and who

can ]-ent, lease, or sell it, or not, as he pleases and de-

mand such prices for it as he pleases, and who is not,

like a water company, compelled to take the price

offered him whether fair and reasonable or not. We
still entertain the conviction that the money properly

and necessarily invested is the true test and the hope

that your honor will, upon a more careful and thor-

ough study of the question, so determine. It is a ques-

tion of vast importance and deserves the most careful

consideration.

As to the item of natural depreciation. That such

depreciation should be considered is distinctly de-

cided in the opinion referred to. Bufat the oral ar-

gument it was intimated from the bench that this

would be made good by the amount allowed for money

actually expended for repairs. But to an}^ one who

has familiarized himself with the actual workings of a

water plant, consisting of pipes underground, this
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will appear at once, to be wholly impracticable and un-

just either to the company or the consumer, or both.

The entire pipe system is going to decay gradually.

This depreciation cannot be made good by repairs.

The pipe may be patched and banded, when leaks

occur, which constitute repairs in the legitimate and

proper sense. But, sooner or later, the pipe becomes

so decayed that the whole line must be replaced. In

the case of the San Diego Water Company of San

Diego, which we take as an illustration of our mean-

ing, this has actually occured. On one of its main

pipe lines leading into the city, leaks have been occur-

ing from time to time and the company has been

placing bands on the pipe and lesorting to other

means to stop the leaks. But the pipe has become so

decayed and full of "pin holes" that "repairs" will no

longer answer the purpose, but the entire pipe line

must soon be replaced by a new one. Tliis will cost

probably $40,000. If this large expenditui-e must be

made would it b3 just to charge it up against the con-

sumers as repairs for this x^ear? If so the operating

expenses would be just about doubled If charged as

repairs of course the whole of it must be paid by the

consumers. If it is new construction, and the com-

pany has not, in all these years, been allowed anx'thing

for the depreciation that has gone on, and which has

finally compelled it to make this large expenditure, it

is just $40,000 the looser. The percentage of depre-

ciation is no longer a matter of speculation or guess

work. It has been demonstrated by actual experience

to a reasonable degree of certainty. It is far easier to
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determine with jastice to the company and the con-

sumers than the present value of the plant. If it is

once declared that such replacements of pipes are

legitimate repairs then consumers must suffer the

consequences, and, as these underground distributing

s^'stems grow older, the burden imposed for such re-

pairs will be unbearable. The only just and fair

method of meeting this loss is to add to the rates of

each year a proper amount to meet this deprecia-

tion and leave it to the company to make the additions,

when necessary, as construction, and not as repairs.

XIV.

The amount in controversy, as between the com-

plainant and one defendant, is not the test of juris-

diction in this court. A suit against all of the con-

sumers is the proper one to bring. The question cannot

properly be litigated between the receiver and each

consumer separately.

Chicago M. & St. P. R'y Co. v. Minn. 134 U. S.

118; 10 Sup. Ct. Rep. 702, 703.

In the case cited Mr. Justice Miller, in his concurr-

ing opinion, states the rule as follows:

"6. That the proper, if not the onl}^ mode ofjudical

relief against the tariff of rates established by the

legislature, or b}^ its commission, is by a bill in

chancery asserting its unreasonable character, and its

conflict with the constitution of the United States, and

asking a decree of court forbidding the corporation

from exacting such fare as excessive, or establishing

its right to collect the rates as being within the limits

of a just compensation f)r the service rendered.
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"7. That until this is done it is not competent for

each individual having dealings with the carrying

corporation or for the corporation with regard to each

individual who demands its services, to raise a con-

test in the courts over the questions which ought to

be settled in this general and conclusive method
"

With respect to the question whether we have, by

our bill, shown sufficiently that we are entitled to sue

in this court, on the ground of the danger of the

multiplicity of suits, we deem it better to wait until

we hear what is said by the other side before taking

it up. But we do not wish to be understood as ad-

mitting that the threatened mulriplicity of actions is

the only reason for coming into this court. On the

contrary if no such suits were threatened, either the

company or the receiver could bring all the defendants

before the court, in one suit, to settle the question of

its right to establish and collect the rate now in con-

troversy."

I

Xovelty of tlie Position Taken by tlie

Defendants.

The learned solicitors for the defendants aie some"

what at variance as to the grounds upon which they

should attempt to defeat the complainant's I'ight to

collect the new rate the company has established.

Hence the necessit}^ of three separate briefs, one b}'

each solicitor, separatel3% instead of one joint brief.

But upon some things the}' do agree, viz: that in their

judgment the San Diego Land and Town Company is not
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fi 2')uh lie coi'poration but a private one; that the waters

of the Sweetwater river, appropriated by the company,

are not held by it as a public use, but are its own pri-

vate property; that the sale and distribution of the

water is not subject to the provisions of the constitu-

tion and statute making the use of all water appro-

priated for sale, rental or distribution a public use,

and subject to the regulation and control of the state,

and prescribing how the rates therefor shall be fixed,

l)ut that the sale of such water is the subject of pri-

vate contract wholly free from said constitutional and

statutory provisions. This is a most singular position

for water consumers to take. The laws from which

tliB}^ are struggling to escape were enacted solely for

their benefit and protection, and to limit the powers

and rights of corporations to take up the waters of

flowing streams, and make such waters their own pri-

vate property. But the exigencies of their case have

driven them to this hitherto unheard of position.

And what a selfish and untenable position it is!

Here are a mere handful of consumers attempting to

establish a doctrine, not only subversive of the con-

stitution and laws of the state, but in direct opposition

to the interests of thousands of other consumers

throughout the entire State of California. And this

because the}' claim they hav^e made contracts with the

compan}^ or the company has made representations,

that will compel it to furnish water to them for less

than it is worth, and on such terms as will be abso-

lutely ruinous to the company. Not only this but

thev seek to establish the doctrine that as to all other
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property owners under the system, not yet supplied

with water, the company may refuse to furnish tliem

water unless they will contract with it to pay such

rate as it may fix, without limitation, and that they

can have no redress under the constitution or statute

in the way of having the rates fixed by the public

authorities. Such an outcome would be entirely satis-

factory to the company, if we believed it could be

finally maintained and upheld, not only as between

the company and the consumers now before the court,

but as to all consumers. But we shall attempt to

show, hereafter, that this must be impossible under

the law and under the express allegations of the bill

of complaint and answer, as to the nature of this cor-

poration and the purposes for which it was organized.

With these few preliminary observations we pass to

a discussion of the specific points made and argued by

the defendants. And first we address ourselves to the

brief of Messrs. Haines & Ward.

II.

It is said in very general terms, and without argu-

ment, that an exception for impertinance must be

supported iii toto or it must fail, and, that, therefore,

exception "First," numbering 47 paragraphs, and ex-

ception "Seventh," cannot be supported.

But both of these exceptions set out the different

parts of the answer claimed to be impertinent, sep-

arately and numbered, and each of said parts are ex-

cepted to severally' and separately. This amounts to

a several and distinct exception to each of these sep-

arate parts, and ma}' each be ruled upon separately.
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III.

The second (xception is claimed to be a pure mis-

apprehension on our part "of the theory upon which

one class of the defendants have pleaded the purchase

from thecompan}' of lands, with the appurtenant ease-

ment in its diverting and distributing system; and

upon which another class of defendants, not pur-

chasers of land from the company, have bought ease-

ments under the form of contract set forth on pages 17

and 18 of the bill (answer)."

V\'^e could only judge of the "theory" upon which

these facts were alleged from the facts themselves, and

took the one indicated by the exception, as the most

reasonable, in fact the only reasonable one. But, as

the learned solicitors, who are also consumers and de-

fendants, expressh^ and with some warmth, repudiate

any intention to urge such a defense, and the only

one, we believe, that could be supported by any show of

reason, the discussion of that view of the subject may

as well be left out of the case from this on.

IV.

Unfortunately the solicitors, whose brief is now un-

der consideration, are defendants in this action, as

well as solicitors, and their brief is characteristic of a

part}^ rather than an attorney. They cannot look

with judicial fairness upon the questions involved,

and their whole argument is tinged with a tone of

bitterness that is not pleasing. And we must say,

with all respect for the gentlemen who wrote this

brief, and for whom we entertain the most kindl}^

feelings, that their brief is the most remarkable pro-
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duction, and advances the most unheard of, or liither-

to unsuspected, theories (for they are but theories) on

these important water questions that have yet come to

our notice. And if they can be maintained, not as

mere theories, but as actual law, the constitution of

this State, and the statutes enacted under it, for the

protection of the waters of this State will be no

better than so much blank paper. And this remark-

able position is attempted to be maintained upon the

grounds: First, That the company claims to have

the unlimited right to fix its own rates until the same

are fixed by the board of supervisors, as provided by

law; Second, That to leave the fixing of the rates to

the board of supervisors is to put it in the hands of a

public body which will be corruptly influenced b}' the

corporation to fix unreasonable rates; and Third, That

to put this power into the hands of such board is to

"extend the power of taxation in a new and subtle

form."

As to the first of these it has never been claimed by

us that the company has the power to fix the rates

without limit. We concede that the rates must be rea-

sonable. But our first contention is that the remedy,

if the company establishes an unreasonable rate, is for

the consumers, or other citizens, to apply to the board

of supervisors to make reasonable rates. The right to

apply to the board of supervisors is given to the citi-

zens alone, and not to the corporation. Why? Be-

cause, until the rates are so fixed, it is given authority to

establish its own rates. This being so no necessity for

an application by it, in the first instance, can exist.
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But the moment it establishes what the consumers

regard as an unreasonable rate the,y may apply to the

! board of supervisors to fix such rates and thereby

abolish the rates established b}^ the company. And
if the board of supervisors fix an unreasonable rate

I

the consumers, or the company, ma}'' appeal to the

' courts, and, if the rates are found by the court to be

unreasonable, have the same set aside. The statute

itself is the strongest argument in favor of our posi-

tion that until the rates are fixed b}^ the board of

supervisors the company may establish and re-estab-

lish its own rates. If this were not so the statute

would give to the compan}^ as well as to the con-

sumers, the right to apply to the board. But it does

not. It limits the right to the consumers for the very

good reason that until the rates are fixed by the board

the company may establish and change its own rate.

And this is evident from the further provision that

after the rates are once fixed by the board either the

consumers or the company may, after the expiration of

one year, apply to have the rates changed or abro-

gated.

Stat. 1885, p. 'J?, Sec. 6.

We do not appreciate the assumption, so warmly

urged by counsel, that the submission of the rates to

the board of supervisors, a body representing the per-

sons making the application, and elected by them, is

unjust or unreasonable, or that it will or can, work

an}^ hardship on them. Either the consumers, or the

compan}', may, as we contend, apply, ultimately, to

the court to determine whether the rate is reasonable
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or not, and if not, to have it set aside. But until the

board of supervisors has acted there is nothing upon

which a court of equity can proceed, furtlier than to

declare the right of the company to collect the rate it-

self has established, and to prevent tlie consumers

from harassing the company by a multiplicity of

actions at law to prevent the collection of the rates

when they have not resorted to the remedy given

them by statute. The doctrine that a court of equity

will not aid a party where he has a j)laiii, speedy and

adequate remed\' at law, is too well established to re-

<iuire the citation of authorities to support it. And

this case, so far as it calls for a decision in favor of

the defendants, as against the rates established by the

company, is clearly within the doctrine stated.

With respect to the second ground urged by counsel it

can hardly be assumed bv this court, as aground upon

which to relieve the defendants from the effect of laws

enacted for their benefit, that the San Diego Land atid

Town Company would corrupt the board of super-

visors to procure action favorable to it, or that the

members of the board would be, or are, susceptible to

such influences. Such an argument is an insult to

the parties conjerned and to the intelligence of the

court.

The third proposition that the power given the board

of supervisors to establish the rates is an "extension

of the power of taxation in a new and sul>tle form,"

we confess we do not understand. It cannot be con-

sistently claimed that a consumer is entitled

to be furnished with water, by and through the plant
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of the company, for nothing, although, as we shall

show farther on, thi3 is the real position taken by the

defendants. They must certainly pay something for

the furnishing of the water to their lands. The law

has, for their protection, provided how the rates shall

be fixed b}' the public authorities, in case consumers

are not satisfied with the rates established by the com-

pany. We do not understand upon what ground this

can properly be characterized as a new and subtle

species of taxation, or be held to be unjust to the con-

sumer.

It must be borne in mind that all of this line of ar-

gument is based solely upon what might be the result

to the consumers, and that neither in the answer of

the defendants, nor in the long and al)le briefs of their

solicitors, is it alleged or claimed that the rates estab-

lished by the company and sought to be upheld in

this suit are unreasonably high. Their sole conten-

tion, throughout, is, not that the rates established b3''

the compan}^ are unreasonable, but that it has made

contracts and representations by which it is bound to

furnish the water, not at a reasonable rate, but at a

continuous loss, and that by purchasing land from the

company some of the defendants have acquired the

right to have the water furnished to their lands for

the bare cost of operation. In other words, that, for

the services in supplying the water, and the use of its

plant for that purpose, and the gradual wearing out

of the plant, in the service of the consumers, the com-

pany shall receive nothing. This is their whole case,

stripped of the verbiage, subtlety, and abstruse reason-
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ing of the solicitor who wrote the brief we are now

answering and of which he is a master. In his tor-

tuous efforts to estabhsh a doctrine so utterly un-

reasonable and unjust, we will attempt to follow him.

We have said this much in order to remove from the

discussion of the real questions involved, his assump-

tion that to apply the plain and explicit law to this

case would result in hardship, and that therefore the

court should disregard the law and give these defend-

ants some special relief that could not be extended to

other suitors.

V.

In the fifth subdivision of their brief counsel at-

tempt to maintain that certain of the defendants have

acquired from the company a servitude in its entire

system by the purchase from it of certain of its lands,

and that the right thus acquired entitles them to the

continuous flow of the water, and vested in them an

easement in the distributing system and reservoir and

dam, and entitles them for all time to receive the

water through the s^'stem upon payment of the bare

operating expenses. Their position is stated as

follows:

"When it sold and conveyed parcels of its lands to certain

of these defendants, unless the grants contained an express reser-

vation of that portion of the corporeal estate which consisted of

the water supply led upon the land, such supply passed with the

land. Upon familiar principles, so much of the pipes as lay

within the boundaries of the granted land, passed with the fee

and in fee; and as to the reservoir and so much of the conduit as

led up to and lay outside the boundary of such land, upon the

severance, there sprang up a relation of servient estate to the
land granted, as the dominant estate; in other words, the servi-

tude upon the water system, so far as such system was not
actually within the land granted, passed by the grant as an ap-

purtenant easement; and it passed without express mention, and
even without the use of the term 'appurtenant' in the deed."
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Numerous authorities are cited to support this novel

contention. But the authorities referred to apply not

to quasi public corporations, selling and distributing

water under the constitution, but to private sales of

land and water where the seller is the private owner of

the water he sells as well as the land to which the

right to the water is appurtenant. The doctrine that

a water right held in private ownership, and attached

to real estate, passes as an appurtenant upon a con-

veyance of the land, is so well settled that the learned

discussion of the subject, by counsel, and the citation

of authorities, was wholly unnecessar3^ The trouble

is that both the discussion and the authorities are for-

eign to the facts and issues in this case, except upon

the theory of counsel that the San Diego Land and

Town Company is a private corporation and owns the

water rights to the Sweetwater river, not by appropria-

tion for public use but as a private individual, and for

its own private use. Besides, it does not appear by

the answer, and as matter of fast it is not true as to

most, if not all, of the defendants, that at the time they

secured their conveyances from the compajiy the water

had been placed upon or become appurtenant to the

land they purchased. On the contrary they took the

water from the company as an appropriator of

water for the public use, placed it upon their lands

themselves, and have ever since paid an annual ren-

tal therefor, and in every way treated and regarded

the company as an appropriator of water for sale and

distribution under the constitution and laws of the

State. We do not mean to be understood that by the

application of the water to their lands, whether the
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same was applied before or after they purchased the

same, tlie defendants acquired no I'ights to tlie use of

the water. But it was in no sense such a right as

they now claim. Tlie right the}' obtained is clearly

defined by Section 552 of the. Civil Code of this State.

The effect of this and other provisions of constitution-

al and statutory law, affecting the rights of the parties,

will be considered in reply to other parts of the l)rief

of counsel. It is enough to say, in this connection,

that the right given a land owner, Iw applying the

water to his lands, whether he purchases the land

from the company or not is the right to the continued

or perpetual flow of the water ''at such rates and terms

as may he established hy said corporation in pursnance

of law."

Civil Code, Cal. Sec. 552.

The terms upon which the land owner is entitled to

the perpetual flow of water reniains the same as it

was originally, under the section cited, except that by

the constitution and statutes, since enacted, the rates

to be paid may, at his instance, be fixed by the public

authorities, in which case he is bound, in order to pre-

serve his right, to pay the rates so fixed, instead of

the rates "established b}' said corporation in pursu-

ance of law."

Stat. 1885, p. 95.

And as this right to the perpetual flow of the water,

on the terms prescribed by law, is not assailed'in this

suit, the whole discussion, relating to such right, is

outside of the issues and onl}^ tends to cover up and

I

I
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confuse the 'real questions involved. We do not con-

trovert their claim that they have a water right but

contend that it is conditioned upon their paying the

company a reasonable annual rate for the water used.

And whether the annual rate fixed by the company is

or is not a reasonable one, is the only question in the

case, provided the defendants have the right to call

upon this court to determine this question before ap-

plying to the board of supervisors for relief. If not

the complainant has the right to have it so determin-

ed and to an injunction preventing the defendants

from harassing it with a multiplicit}^ of separate ac-

tions at law to prevent the compan}' from collecting

such rates. The questions are wonderfully simple but

the argument of counsel is so abstruse, and beside the

subject, as to be incomprehensible to the ordinary

mind. It may be said, with perfect truth, that unless

this court shall hold that the San Diego Land and

Town Compan}' is a private corporation, dealing with

water appropriated by it as such, every word said in

the long brief of counsel is immaterial, and aside from

the questions involved in the issues. And it is equal-

ly true that if it is shown to be a private corporation,

and not subject to the constitution and statute, re-

specting rates, it is only necessary . for the defendants

to prove that fact, in order to defeat the complainant's

cause of action, as his bill proceeds wholly upon the

theory that it is a public corporation engaged in

selling and distributing water to the public, and every-

thing else in their brief is superfluous.
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yi.

This brings us to tlie question, discussed by

counsel, as to the effect of Article XIV of the constitu-

tion of California and the statute of 1885. It may be

said, at the outset, that if the Land and Town Company

is a private corporation, and has been dealing with

the defendants as such, the article of the constitution

and the statute referred to, have no bearing whatever

on the rights of the parties. It is only such waters

as are "appropriated for sale, rental or distribution''^

that are declared by the constitution to be "a public

use'^

Const. Cal. Art. XIV Sec. 1.

It is only the "right to collect rates or compensation

for the use of water" so appropriated that is declared

to be a franchise that "cannot be exercised except by

authority of and in the manner prescribed by law."

Const. Art. XIV, Sec. 2.

And it is only the sale and distri])ntion of water so,

and for such purpose, appropriated that is attempted

to be regulated by statute.

Stat. 1885, p. 95.

Therefore the first inquiry in the orderly and logical

discussion of this question must be: Was the water in

controversy ''appropriated for sale, rental or distribution

is the same ''a public use' ^ and "a franchise that caii-

not be exercised except by authority of and in the manner

prescribed by laiuV

If not these constitutional and statutory provisions

do notaffecttherightsof these parties in the least. Their
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rights mast be controlled by the law, ae it exists, inde-

pendently of these provisions.

Of course upon the exceptions to the answer, the

question as to the nature of the corporation, and

its rights in the waters appropriated by it must be de-

termined from the allegations of the bill and answer

alone. The bill alleges:

"That the said company is and has been during said times the
owner of valuable water, water rights, reservoirs and an entire

water system, forfurnishing water to consumers, for domestic,
irrigation and other purposes, for which water is needed for con-
sumption, and of a franchise for the impounding, sale, disposi-

tion and distribution of the waters owned and stored by it, to the
defendants and other consumers, and to the city of National City
and its inhabitants."

Bill of complaint p. 2.

And again

:

"That by the expenditure of said large sum, said company has
procured and owns subject to thepublic Jise and the regulation thereof
<^//aze', water, water rights, a reservoir site and reservoirs * * *

and has constructed and laid therefrom its water mains necessary
to supply the defendants and their lands hereinafter mentioned,
and the said city of National Cit)^ and its inhabitants, with water
and has constructed and put in mains, pipes and all other things
necessar}^ to connect said water supply with the premises and
buildings of the defendants, and each of them, and with the pre-

mises and buildings of said city and its inhabitants, and to fur-

nish them, and each of them, with water, and was at the times
hereinafter mentioned furnishing them and each of them with
water.

'

'

Bill of complaint p. 5.

It can hardly be contended that the bill does not

show an appropriation of water for sale, rental and

distribution.

But the answer of the defendants is even more ex-

plicit in this respect. It alleges as follows:

"They deny that said corporation is, or at any time was, the

owner of the water or water rights, as alleged in the complaint,
otherwise tha?i as the appropriator, under the constitutiofi and statutes
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of the state of California, and the acts of congress, of the water ol

the natural stream in the said county of San Diego known as the

Sweewater River. And they aver that the piwposes of such appro-

priation werefor sale, rental ajid distribution to the public.'"

Ans. page 3, line 27.

Notwitlistandiiig this plain and explicit denial that

the company owns any water, or water rights except

as an appropriator for the public use and the equally

explicit affirmative averment that the purpose of the

appropriation was for sale, rental and distribution to

the public in the exact language of " the constitution

and statute, their whole argument in suppjrt of this

answer is founded upon their unwarranted assump-

tion, in the face of their sworn answer, that the com-

pany was and is the owner of the water and water

rights free from any obligation to the public and, as

such owner, was authorized to, and did, contract the

same to them, and that the company is in no way

affected by either the constitution or the statute.

And upon what ground do they repudiate their

own averments as to the nature of the corporation and

its interest in the water. Solely on the ground that the

company owned a large portion of the lands covered

by and to be benefited by the system and the develop-

ment of the water. But what difference this can

make, as to the rights, duties and liabilities of the

company, in appropriating and disposing of the water

to the public, has not yet been explained. Once in

the history of the state a corporation, situated pre-

cisely like this one, attempted to take this same

ground but the Supreme Court held, unqualifiedly,

that the fact that it was partly organized as a land
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company and owned lands under its system, did not

affect its obligations to the public, as an appropria-

tor of water on the ground that by its incorporation as a

water company it had impressed upon it a public trust

—the duty of furnishing water to the public.

Price V. Riverside Land and Irrigating Company,

56 Cal. 431.

And this court has, in a very late case, held this

same corporation amendable to the provisions of the

constitution, and bound by an ordinance of the city of

National City fixing water rates.

San Diego Land and Town Company v. National

City, Fed. Rep, May 2, 1896.

Counsel rely upon McFadden v. Board of Super-

visors, 74 Cal. 571. But that was a case where a cor-

poration appropriated the water for the use of its own

stockholders, only, and not for sale, rental or distri-

bution to others. And it was for that very reason,

and that only, that it was held not to be within the

constitutional and statutory provisions for fixing

rates. Not only is it expressly averred, both in the

bill and answer in this case, that this company was

organized for the sale, rental and distribution of water

to others, but its articles of incorporation, as set forth

in the answer provides that the purpose of its organi-

zation, in part was "the supply of water to the pub-

lic," and the answer of the defendants shows con-

clusively that they have been buying water from the

company, and paying an annual rental therefor, ever

since the company commenced to do business. It

seems idle, under such circumstances, and such is-
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sues, to discuss the question whether this company

was and is a corporation furnishing water subject to

the provisions and restraints of the constitution and

statutes or not, and if it is such a corporation what

becomes of the elaborate and learned brief of the so-

licitors for the defendants. The foundation upon

which their whole argument rests has crumbled away

and the argument itself comes to naught. Bat they

claim that they have purchased and paid for the "servi-

tude"—the "water right" and therefore "the element

of net revenue is for all time eliminated from the

rates.'' That is to sa}': "When a party purchases

a water right, or even where the water is voluntarily

made appurtenant to his land by applying the same

thereto, without compensation, he is for all time en-

titled to the water without paying the company a

single dollar therefor." If there is to be no "net

revenue" the company must, necessarily, receive noth-

ing. If only enough is paid to cover actual operating

expenses, and maintenance, as they claim, the com-

pany necessarily receives nothing for furnishing the

water, and the necessary decay of its plant, each year,

is a net loss. It is alleged in the bill, and not denied

in the answer, that the distributing system of the

company is perishable and requires to be replaced

once in sixteen years. If so it must, under counsel's

construction of the law, receive no compensation for

the water it furnishes but must lose its entire dis-

tributing system within sixteen years. Certainly a

court of equit}'^ must be driven to such a construction

before adopting it.
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But this leads us to inquire wliat is the water right

that a party gels by purchase, or otherwise, under the

hiws of this state. It seems to us that the whole

(luestion is answered by section 552 of the Civil

Code of this State which provides:

"Whenever any corporation, organized under the laws of this

State, furnishes water to irrigate lands which said corporation
has sold, the right to the flow and use of said water is and shall

remain a perpetual easement to the land so sold, at such rates

atid tertns as may be established by said corporation in pur-
stiance of law. And whenever any person who is cultivating land
on the line and within the flow of any ditch owned hy such cor-

poration, has been furnished water by it with which to irrigate

his land, such person shall be entitled to the continued use of

said water, upon the same terms as those who have purchased
their land of the corporation."

The section defines a water right, such as the de-

fendants claim to have acquired. It is the right to

the perpetual easment of the flow of the water "at

such rates and terms as may be established by said

corporation, in pursuance of law." It protects the

land owner from the injury of having the water sup-

ply cut off from his lands, after the same has been

planted, or improved, as a result of acquiring the use

of the water. It secures the use of the water to him,

upon the payment of the rates established as pre-

scribed by law, as against subsequent sales bej'ond the

capacity of the system, and he may enjoin the corpora-

tion from disposing of and attempting to furnish

water to others beyond such capacity, and thereby im-

periling his right to the perpetual flow of the water to

which he has become entitled. It secures the owner

of the water right against having his water supply cut

off or diminished. Such a right is justh' regarded as
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a valuable one. It has been the subject of purchase

and sale ever since water has been furnished by one

person or corporation, to others. The right of cor-

porations, or other water companies, to sell this right

has been recognized and enforced by the Supreme

Court of the slate.

Fresno Canal Co. V Rowell, 80 Cal. lU.

Fresno Canal Co. v. Dunbar, 80 Cal 530.

Until the late decision of this court in San Diego

Land and Town Company v. National City, the ex-

istence of such a right, and the power of water com-

panies to sell and dispose of it, was never questioned.

The statute of the State expressly provides for it,

and protects the owner of the right in its continued

enjoyment. Both the companies and their consumers

have always regarded it as a tangible and valuable

property right We cannot believe that the conclusion

reached in the case last cited will be adhered to, even

by this court, on more mature and careful considera-

tion of the subject. But in this case the question of

the existence of such a right is not involved. Both

parties maintain that there is such a right and tliat it

has been sold by the company and purchased b\' the

defendants. The sole question here is: Does the pur-

chase, or acquisition of this right, affect the right of the

company to collect an annual rate for the water supplied

through and by its system, and, if so, how and to tvhat

extent? The defendants maintain that by acquiring

the water right, by reason of the purchase of their land

from the company, by having the water placed upon

the lands, free of charge, or by purchasing the water
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riglit, they have thus acquired the right to have the

water furnished to them, forever, without any com-

pensation whatever to the company for its services

and the use of its plant in storing and delivering it.

Concealed under the ambiguity of their way of putting

it, they are no longer bound to pay rates "on the basis

of net revenue." Now what is the result? Every

consumer who receives water from the company, upon

his lands, becomes entitled, by the mere act of putting

the water upon the land, to this water right. It

makes no difference whether he pays for the right or

not. It makes no difference whether he purchased

the land from the company or not. If the company

voluntarily places the water upon his lands, by that

act alone, he becomes, by virtue of Section 552, the

owner of the perpetual easement of the flow of the water.

The section referred to places the consumer who pur-

chases his land from the company, and the consumer

who does not, but has the water placed upon his land,

purchased from another, on precisely the same foot-

ing. It is merely a protection against having the

water once supplied cut off from his lands. And in

both cases, by virtue of the express provisions of the

statute, he is only entitled to the "flow and use" of

the water ''at such rates and terms as may be established

by said corporation in pursuance of law^ The acqui-

sition of this perpetual right to the flow of the water

not only does not relieve him from paying for the water

he receives, but the statute, in express and unequivo-

cal terms, while protecting him in the right, provides
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as a condition thereof that he must pay such rates

for the water as the corapan}^ may fix.

So we have tlie law before the adoption of the present

constitution, and the enactment of the statute of

1885. It is so plain that all who read may under-

stand. There is no excuse for misunderstanding the

code provision, or the right secured by it, both to the

consumer and the company. It protects the former

in the perpetual flow of the water, and the latter in

its right to payment for the water it furnishes. This

brings us to the question discussed by counsel:

What effect has article XIV of the constitution, and the

statute of 1885 njjon the respective rights and duties of

the parties.

We maintain that, so far as any question in tliis

suit is concerned, they have no effect whatever ex-

cept to authorize the fixing of the rates to be charged

for the water b}^ some one else besides the company.

The right to the water flowing in the natural streams

of the state was as much a public use before the con-

stitution was adopted as it is now. So much of the con-

stitution as declares it to be so is a mere constitu-

tional declaration of a rule of law, and a right, ah'eady

existing. It is so declared as a basis for what follows.

What follows are the provisions for fixing the rates

to be charged for water furnished. As to water fur-

nished ouside of cities and towns the constitution does

not provide, specifically, how the rates shall be fixed,

but provides that the "right to collect rates or com-

pensation for the use of water is a franchise and can-
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not be exercised except hi/ nuthoriti/ of and in the man-

ner prescribed hy law."

Hence the statute of 1885, prescribing the manner

in which this franchise of collecting rates shall be ex-

ercised and such rates fixed. It is not claimed by the

defendants, as we understand them, that section 552

of the Civil Code has been abrogated or repealed by

the constitution, or b\' the statute of 1885. If not,

then the water right, or the right to the perpetual

fiow of the water, when once attached to the land

still exists by virtue of that section. Then what effect

has the constitution, and later statute, upon this water

right, and the terms upon which the use of the water

under it may be secured. We answer none whatever,

except to change the manner in which the annual rates

to be charged may be fixed at the option of the con-

sumer As the section of the code stood he was onl}''

entitled to the water upon paying the rates, and upon

the terms fixed hy the company. The constitution

made the right to collect the rates a franchise and pro-

vided that it should only be exercised by authority of

and as prescribed by law. It was already authorized

by section 552, but no mode of establishing the rates,

except by and at the will of the company furnishing

the water, was prescribed. By the statute of 1885 the

law is so changed that if a certain number of consum-

ers or other citizens are dissatisfied with the rate

they are required to pay, under section 552, in urder

to preserve their right to the perpetual use of the water,

they may apply to the board of supervisors and have

such board establish and fix the rates. But the stat-
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nte went farther, and, in substance and effect, declared

that the rates should be so fixed as to return to the

company, as net annual profits, not less than six nor

more than eighteen j)er cent., upon the value of its plant

and property used in furnishing the water.

Stat. 1885, Sec. 5, p. 96.

But as we have before said unless the consumers see

fit to call upon the board of supervisors to fix the rates

the right to fix them is still preserved to the com-

pany, as under section 552. In other words tlie con-

sumers may resort to their remedy provided by the

statute of 1885,or not,as they may see fit. If they do not

the company may establish its own rates, whether the

rates, so fixed by the company are subject to review,

or alteration by the courts, need not be considered in

this connection. We are now replying to what is

said on the other side as to the effect of the constitu-

tion, and the statute of 1885. The question as to the

manner of acquiring the water right provided by sec-

tion 552 is wholly immaterial with respect to the

right to collect an annual rate, or the amount to l)e

collected. No law can be found, anywhei-e, to main-

tain the contention of counsel that it can have any

such effect. All the law on the subject, including

section 552, makes the continued right to the use of

the water, no matter how the right is obtained, con-

ditional upon the payment of the rates. When the

statute of 18S5 was enacted the law required the pay-

ment of these rates. If it had been intended that any

distinction as to the amount to be paid, should be
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made, between a consumer wlio purchased his land

from the company, and one who did not, or between

one who purcliased a water right and one who did not,

doubtless such a distinction would have been provided

for, but it was not. We submit that, under this state

of tlie law, there is no warrant for the contention of

counsel that the defendants should contribute nothing

to the company as a profit, or remuneration for its

services, and the use of its plant, in furnishing the

water. There is nothing in the constitution, the stat-

ute, or any adjudicated case, that gives any, the

slightest, support to such a doctrine. Not onl}^ so but

the statute now in force expressly provides that the

rates shall be so fixed as to return a net profit of not

less than six per cent on the vahie of the plant.

Besides, it is the undoubted polic}^ of the law that

the rates shall be uniform. Tliis cannot be so if one

I'ate is made for the consumer who purchases his land

from the company, another for one who purchases a

water right for land not obtained from the company,

and still another for one who acquired his water right,

without compensation, and by reason of the fact that

the company has vested the water right in him b}^

voluntarily attaching the water to his land. All three

of these classes are represented as defendants in this

suit. In the beginning it was supposed that there

would be ample water for all the land under the sys-

tem and no thought of a preferred right, by purchase

or otherwise, was thought of. Those who bought land

of the company entertained no idea that the}^ were

paying for the water, for the reason that their neigh-
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bors, who did not buy from the compan3% were then

getting water on their lands without pajung a dollar

for it. It was only after it became apparent that the

supply of water was not sufficient for all, that the pre-

ferred right to it was sold as a water right. The idea

that the high price paid for the land bought from the

compan}', would, in any way, affect the annual

rate to be paid for the water was an after-

thought conceived by the imagination of the

ingenious gentleman who wrote the brief in this

case. And his method of proving it is most remark-

able. If the law relating to the supply and use of

water can be an3Uhing like as complicated and ab-

struse as his argument indicates, courts and lawyers

may as well suspend all efforts to administer the law

and adjust the rights of parlies under it. But to any

one who makes an honest and fair effort to arrive at

the object and intentio!i of the law on the subject, it

will appear to be exceedingl}' simple and free from

complications. It is just such efforts as that of the

learned solicitor for the defendants that confuses the

subject and renders it complicated and uncertain.

As to the claim of the defendants that they have,

by five years user of the water, obtained, b}^ prescrip-

tion, the right to the use of the water at $3.50 an acre

per annum it is too absurd, it seems to us, to need an}'

refutation. They did not need to use the water for

five years in order to acquire the right to its perpetual

How. The mere voluntary application of the water to

the land of a consumer gave him this right. But the

claim that, because the company has. for five years,
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furnished him water at a loss, it must continue to do

so forever, is a little too much. In fact this whole argu-

ment ahout "easements," "servitudes," "serviant es-

tates," "statute of uses," "dominant estates," etc., etc.,

if it did not come from a lawyer of good reputation,

would be looked upon as a burlesque, so unreasonable

does it appear.

VII.

It seems to be the policy of counsel to belittle and

narrow the rights of private consumers, in the waters

of the State, and to magnify the rights of the com-

pany. Therefore they contend that we are wrong in

our statement that the company is the mere agent for

furnishing the water to the public to which it belongs,

and, as it is wholly immaterial in this case, whether

we are right or not, in this respect, we submit and let

them have their way. But with the utmost inconsis-

tency they abandon this position and argue, at length,

that the company is not the appropriator of water at

all because the appropriation of water under our law

means the actual application of it to a beneficialvuse,

and that this application is made by the consumer,

therefore the consumer and not the company is the ap-

propriator of the water. This seems to be logical, and

for the purposes of this case, we will modify our po-

sition to the extent of saying that the company has

filed upon the waters of the stream, constructed its

dam, stored the water, constructed its distributing

system, and provided all the means necessary to carry

and supply the water; and the defendants have ap-

propriated the same by letting the company run it on-
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to their land. There is no occasion for entering into

a long discussion over nonessentials like this. It can

make no kind of difference who actually appropriated

the water. It has been appropriated, which is quite

enough for our purpose. The sole question here is

how much is the company entitled to for supplying

the water, no matter how appropriated, upon the

lands of the defendants, and nothing can be gained

by wandering from the subject and discussing pure

abstractions.

But they contend further that the company never

had any water right, and therefore could not sell any.

This is a singular position for counsel to take as they

base their whole argument upon the theory that they

have bought something we did not own, and could not

sell. If we never had any water right, and could not

sell any, how could they acquire any rights b}' buying

something that never existed. If they appropriated

the water themselves, by letting the company put it

on their lands, and the company never had any rights

therein, by what right can they ask us to carry the

water to them, through our s^^stem, built with our

mone3^ for nothing. Truly these gentlemen need to

be protected from their own reasoning. It is the old

stor}^ of a lawyer acting as his own attorney.

But we must question the accurac}^ of counsel's

statement of facts. They assert that "both the carrier

and the consumers in this case have thus far regulated

their relations entirely by contract." Nothing could

be farther from the truth, in respect of the matter of

annual rates. No contracts respecting the amount of
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such rates were ever made. The company itself fixed

a uniform rate for all consumers, as it had a right,

under tlie law, to do, and every consumer was re-

quired to pay it. There was no contract as to such

rates.

The only thing that resembled a contract was the

application of the consumer for the water, in which he

set out the uses for which he desired the water, and

the rate established by the compan}'^ was set opposite

each item called for. The consumers had nothing what-

ever to do with the fixing of the rate. Nor is it true, as

counsel states, that "they have dealt with the subject

in the way of their race, treating the whole matter as

of private and not state initiation". The company

has never, at any time so treated the subject, nor do

we believe a single consumer, not even the solicitor

who wrote this brief, ever thought of treating it as a

matter of private contract, or control, until he found

it expedient to take that position in this case. It is

a position now taken for the first time in all of the

controversies between the company and its consum-

ers. But if the statements were true their attitude

respecting their rights and duties could not alter the

law.

It is equally untrue that, "all at once the 'carrier'

cooly ignores all contracts it has entered into and all

grants it has made, repudiates all rights that have

vested." It has violated no contract, because it never

made any, with respect to the rates it should charge.

No such contract is alleged in the answer nor was any

such ever made. It has not, nor does it now, repu-
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diate any of the vested rights of the defendants.

These assertions are wholly without foundation and

could only be made with a view of prejudicing the

mind of the court. The company accords to the defend-

ants all of the rights the^' have in the water and has never

questioned them, and its conduct in its dealings with

the defendants will compare most favorably with

theirs. It is simply trying in a legal way, to get such

a rate for furnishing water to consumers as will save

it from ruin. They, on the other hand, not den3dng

that the rate it has established is a reasonable one,

are endeavoring to take advantage of mere represen-

tations made by the company when it first com-

menced business as to the price at which it could fur-

nish water.

These gentlemen are greatly addicted to splitting

hairs. We said, in our opening points, that the com-

pany was the agent of the 7>it6/?'c in furnishing the

water. They assert that it is not the agent of the pub-

lic but of the consumer.

Well, we supposed that within the meaning of the

law, the consumers were the public. But we must

have overlooked the importance of the distinction

between a consumer and consumers in the aggregate,

or the public, for counsel assert very graveh" that

"this changes the whole face of the thing.''

We can answer with perfect frankness the inquiry

of counsel, "what has become of the u'ater rights which

the bill avers are owned by the respective defendants?"

So far as we have any knowledge on the subject the

respective defendants still own them. They may have
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parte 1 with them since this suit was brought, but, if

so, we have not been notified of the fact. As to the

further inquiry: 'What element in, orconstituent of, the

water rights, does the l)ill allege to have been acquired

by the defendants, by purchase or otherwise, from the

company." We must refer counsel, and the court, to

the earlier pages of this brief W^e have there ex-

plained our idea of the right to the perpetual use of

the water, as provided for by section 552 of the Civil

Code. It is simple enougli and ought to be easily un-

derstood. It is not "moonshine" and so far as we know,

until the brief of counsel was written, it was not sus-

pected that there was any "huge delusion" on the part

of the defendants with reference to it. If the defend-

ants were now asked to surrender the perpetual right

the section referred to gives them, and what is denom-

inated a "water right," we apprehend they would

treat it as anything but moonshine. It is justly re-

garded by all of them as a most valuable right, with-

out which their lands would be of little value. But

counsel's idea of a water riglit is peculiar. They say:

"We venture to believe the more rational explanation is that

the company was selling, and, if you please, giving away servi-

tudes upoji its works and that this element of the water right is

the precise thing of which defendants have, by purchase or

otherwise, become the owners through their dealings with the

company; the use of the water they get snider the co7istitutio7i and
the laws, on their oivn merits, by using it, and not from the com-

pany. ' '

They have labored to show, in the earlier pages of

their brief, not that they have purchased, or otherwise

acquired, a water right such as we have attempted to

describe, and such as the code guarantees to the con-
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snmer, but tliat they have in some mysterous way he-

come the owners of a part of the reservoirs, distrihutmg

system and other property o^ the company. We have

not been able to extract from the mass of verbiage

and fine spun tlieories, contained in their brief, just

Avhat their chiim of ownership is. But their interest

in our phmt is easily understood. It is the simple

right to the perpetual flow of the water through our

pipes, coupled with the obligation on our part to keep

the system in such condition and repair as may be

necessary to supply the water. You may call it an

easement, as it is called in section 552, or whatnot.

There is nothing in a name. That is the right, plain

and simple. But it makes no kind of difference, in

this case, what it is It is a right that is conditioned

upon pa3'ingan annual rental, or rates, for the water

furnished, or if it phiases counsel better, for the ser-

vices of the company and the use and the wear and

tear of its plant in supplying the water. And this

rate, we remind counsel once more, is the sole and

only thing in controversy in this case. Therefore all of

their fine spun theories may be important in an edu-

cational way, but the question as to the exact nature

of the rights of the defendants, and the corresponding

duties of the company, are wholly immaterial and

confuse rather than aid in arriving at an intelligent

and just conclusion upon the real and only question

presented by the issues.

For the reason just suggested we regret the neces-

sity of following counsel in their long and wearysome

discussion of what they understand by a "public
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use" and their analysis of tlie decided cases in Colo-

rado as to the rights of tlie public generally and of in-

dividual consumers in particular. It does seem to us

to be superflous and a pure waste of time so far as

this suit is concerned. Indeed, if we should concede the

correctness of the cases relied upon, from another

State, and under a different constitution, and every

deduction of counsel therefrom, we are totally unable

to understand how it could affect this s^iit. Their

claim that the}^ have an easement in--m*b" perpetual

flow of the water through our system is not a contro-

verted question in the case. Our only claim is that

for our services and the use of our plant in bringing

the water to, and delivering it upon their lands they

should pay us a reasonable compensation. They con-

cede the}^ should pay us enough to cover the operat-

ing expenses, while we say they should pay us the

operating expenses and something additional as com-

pensation for storing, carrying, and delivering the

water, and to make good the wear and tear of the plant.

This seems a very simple question, not depending u})-

on the particular nature of iheir rights m the water,

or in the system, nor of the obligation of the company

to them.

But we recognize the fact that the court may take a

different view of the questions involved, and for that

reason, and thai only, we feel it necessar}^ to enter

upon the discussion, to which we have been invited

by counsel. The Colorado authorities, relied upon,

certainly sustain their position that the company is

not the "proprietor of the water diverted," if it be con.
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ceded that this is a quasi public corporation engaged

in the sale, rental and distribution of water, and

therefore dealing in the "public use" mentioned in tlie

constitution, but strangely enough the very fact that it

is such a corporation, is the one they are strongl3^

combatting. It is upon the very ground, assumed b}^

them, no doubt erroneously, that tliis a p^'ivate cor-

poration dealing with its own private property, about

which it has the power to contract, and has actually

contracted with the defendants, that they rely most

strongly. It is upon this ground that the}'' stren-

uously maintain that neither the corporation nor the

board of supervisors have any power, under the con-

stitution or statutes, to fix the rates to be charged by

the company. Why they have adopted this line of

authorities, considering their own proposition, is be-

yond our comprehension. But conceding the effect

of their authorities what do they establish and how do

they become material to this controver>^y. They sim-

pl}'^ hold, so far as the}^ affect the question of rates,

that the rates to be paid are not for the water which

already belongs to the consumer as one of the public,

but as compensation for transporting the water.

See quotation from Wheeler y. Irrigation Co.. 17

Pac. Rep. 487, their brief p. 3J.

Very well this is entirely satisfactory to us. If the}'

pay us the rates to which we are entitled, in any view

that may be taken of it, they may charge it up to

transportation or any other account they may think

proper. Only let them pay us just rates and we will

not quarrel with them about the non-esential question
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whether they are paying us for our water or for franS'

porting their water.

Bat they go further and maintain that it is not the

act of diversion on the part of the company that con-

stitutes an appropriation of the water, but the actual

' appUcation of it to a beneficial use, in this case, the

appHcation of it to the lands of tlie consumers. It

may be conceded that the appropriation is not complete

until the water is so applied. But each successive

act necessary to bring the water onto the land, and

thus apply it to a beneficial use, is a part of the act

of appropriation, including the filing upon the stream,

construction of the dam, and storage of the water, and

the construction of the pipe or pipes necessary to con-

duct it to the land, all of which is necessary to the

culminating, or final act of applying the water to the

land. And all of this absolutely necessary work is

done by the company, and at its expense. And for

all this it should be paid a reasonable compensation,

and it is so provided by law. But, not because it is

material hero, but for the sake of accuracy, and

that we may not be led into a false position, we do not

admit that the position taken by counsel that as be-

tween individual consumers taking water from a com-

pany like this, there is any priority of right, is correct.

The latest case in Colorado, directly on the point, is

to the contrary.

WN^att V. Larrimer &c., Ir. Co., 29 Pac. Rep. 906.

This was a case decided by the court of appeals.

On appeal to the Supreme Court, in the same case, it

was reversed on the ground that the court of appeals
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had held that the water conipan}' owned a proprietary

interest in the water. But as to tlie priority of rights

as hetween consumers taking from tlie company, no

ruling was made on the appeal. The true doctrine

we think is that every consumer, no matter when he

acquires his water right, may protect such right by

preventing the company from selling, or attempting

to sell or deliver water, beyond its capacit}', and there-

by cutting off any of the supply of water to which he

is entitled.

Wyatt V. Lairimer c^'c, Ir. Co., 33 Pac. Kep.

144.

But until this water right is thus invaded he has no

ground of complaint, and each and all of the con-

sumers are alike affected by such oversale.

What counsel is pleased to call the "spurious view"

of the "public use," under the constitution, to the

effect that a corporation may continue to sell water in-

definitely, and beyond its capacity to furnish what

water is needed for all its consumers, and thus com-

pel them to prorate and divide up an insufficient sup-

pi}', is a view suggested by counsel alone. No such

claim has ever been mentioned or even thought of b}'

us. Nor do we contend that the consumer has not a

fixed interest in the water works to the extent that he

may compel the compan}' to keep it in repair and use

it to supply him the water to which he is entitled 'pro-

vided he pays the reasonable rates therefor as fixed pur-

suant to law. It is this proviso that counsel are at-

tempting to escape. And if they had kindly confined
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themselves to the matter in controversy much labor

and confusion might have been avoided.

So Ave agree with counsel that the defendants

each have a right to the water, or a water right, which

may be sold with the land, and, so long as they, or

their assigns, or grantees, pay their water rates they

are entitled to receive it through the companj^'s 83's-

tem. We do not admit, however, that this gives them

any property interest in the plant itself. Their sole

right is to have the water carried through the plant

by the compan}^ its owner. So far and no farther

have they any interest in the plant itself. We have,

for the purpose of this argument admitted that the

company has no proprietary interest in the water,

but it does own the plant constructed with its own

mone}', and the defendants have no proprietary in-

terest in such plant.

It will be noticed that in the Colorado decisions,

which counsel full}' adopt, it is held that the corpora-

tion furnishing water is both an "intermediate agency

existing for the purpose of aiding consumers in the

exercise of their constitutional rights, as well as a

private enterprise prosecuted for the benefit of its

oumersy

See their Brief p. 38.

But counsel wholly overlook the latter capacity in

which the company acts. They seem to look upon it

as a purely charitable organization, operated for the

sole benefit of the consumers, and not entitled to any

"net profits."
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VIII.

We are pleased that counsel should admit, albeit

the admission comes too late to save unnecessary

labor, that they have at "perhaps undue length" cited

decisions to show "what opposing counsel seem to ad-

mit." They take it that they have proved that the

company "has no title to the water div^erted, has no

water to sell. ' They say:

"It follows, with unerring certainty, that if the carrier may
make a contract of sale, or rental, with the consumer at all, the

subject of such contract is not the water, and must therefore be
some interest in the water works."

There is some question as to the "unerring certainty"

of this proposition, but it is certain enough for present

purposes. But the material question is, what interest

the consumer obtains in the property. We think,

laying aside the matter of "easements" "servitudes,"

and the like, which only tend to make this unerring

certainty uncertain, the interest of the land owner in

the plant is easily enough understood. As we have

said before it is the right to have the water, for which

he has secured the perpetual right, flow through the

company's system and to have the plant maintained,

and operated, for that purpose. The perpetual right

to this water he has paid for, if he got it by purchase,

or has obtained without consideration, if it has been

voluntarily annexed to his land. But for the services

of the company in storing, carrying and delivering

the water, and the expense of operating the plant he

must pay the rates fixed as j9rescri6e(i by laiu. There

has been no contract relating to the rates necessary

to pay for this service nor has it been paid for. There
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can be no pretense of anything of the kind. They

beg the question and attempt to cover up the real

question at issue here by maintaining that when they

paid for the water right they obtained what they did

not pay for, the services of tlie company and its plant

in storing, carrying and distributing the water. The

perpetual right to the flow of the water is regarded as

so important, as we have seen, that it is preserved to

the land owner by positive law, but on the condition

that he pays the rates fixed b3'' the company for fur-

nishing the water. The difference between the two

is so clear that we wonder they should be confused or

mistaken one for the other. It is wholly unnecssary to

inquire, in this case, whether a contract for a fixed

annual rental would be legal or not, for the reason

that no such contract is set up in the answer, nor has

any such contract ever been made. The on]y contracts

alleged are to pay the rates fixed pursuant to law and

the like. There are only a very few of the defendants

who have contracted for a water riglit. Nearly all of

them have obtained the water right provided by sec-

tion 552, and by operation of tliat section, which, as

we have shown is the right to the perpetual flow of

the water at the rates and on the terms fixed by the

company. The sole ground upon which they can

claim that the rates cannot be changed by the com-

pany is that it represented that the water would be

furnished at $3.50 an acre per annum. This shows

conclusively that they understood that they must^ai/

for the water as it was furnished to them. And there

is no element of estoppel in the transaction. All of
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the parties concerned must have known, as a matter of

law, that any such representations could not be bind-

ing, as the law explicitly provides how tliese rates may

be fixed and it is not by contract. And no contract

fixing them permanently, much less an}'' representa-

tion that they would be maintained, permanently, at

a given figure, could be legally binding.

We are ready to concede that the water right, or the

right to have the perpetual flow of the water at-

tached to the land, is a matter of contract, and that a

contract made by the company therefor, or the put

ting of the water on the land, would be binding on

the company. Counsel call it a "freehold servitude,"

but whatever it is, it is always subject to the payment

of the annual rates as prescribed b}^ law, and cannot

affect those rates in the least. The W3^att case, re-

lied upon by counsel involved only the question

whether consumers who had bought water rights

could enjoin the company from selling water, beyond

its capacity to supply, to other persons. The court

held the}^ had such right, and of the correctness of

the decision we have no doubt. But the case has

no bearing whatever in this case except to confirm

what we maintai.i that the water right is a separate

and distinct thing from the services of the company

in storing, carrying and delivering the water, and that

it was the water right, and that alone, that the (le-

fendants acquired, and that in order to have the water

carried for them and delivered on their lands they

must pay for such services, and the use and wear

and tear of the plant. Such is the law under Section
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codes.

Stat. 1862, p. 541, Sec. 3.

There has never been a time under our law, when

corporations dealing in water were not regarded as or-

ganizations operated for the profit of their stockhold-

ers and entitled to such rates as would secure them

such profit.

It has never been claimed by us that the regulation

of the rates by the board of supervisors is inconsistent

with the acquisition of the easement, so called, appur-

tenant to the land. On the contrary we agree with

counsel, fully, that the}' are separate and distinct

things, but that the enjoyment of the easement is de-

pendent upon the payment, by the land owner, of the

rates fixed as prescribed b}' law.

IX.

It is an unwarranted assumption on the part of

counsel that, at the oral argument, we seized upon the

decision of this court, in the National City case, to

the effect that there is no such thing as a water right,

as a judicial sanction for tlie repudiation, by the com-

pany, of its contracts. We say frankly that we do not

agree with the conclusions reached in that case. We
simply remarked that the court had held in the case

referred to that there was no such thing as a water

right, and that we would leave it to counsel on the

other side to convince the court that it was wrong,

because, if there was no such thing as a water right,

the defendants could claim no advantage grow-

ing out of the purchase of a thing that had no exist-
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ence. We maintain, as we have done heretofore, that

there is sucli a thing as a water right, that the Land

and Town Company has, in some cases by contract,

and in some cases by operation of law, granted such

water rights to the defendants, and that they now own

them. If this be what counsel means by repudiation

of a contract, under judicial sanction, or otherwise,

then the company has repudiated its contracts. We
maintain further, and in harmony with the position of

counsel that this water right,or the right to the perpetual

flow of the water, conditioned on the payment of reason-

able rates, is a valuable property and that to compel a

company without compensation to put water on ones

land, thus vesting him with this water right, b}^ oper-

ation of section 552, is confiscation plain and simple

and of the rankest kind. This is our position that

need not be misunderstood. If it is not a thing of value

then it is not confiscation for any one to appropriate

it, either with or without judicial sanction. But how-

ever this court may look upon it counsel cannot con-

sistently disagree with us for they maintain the ex-

istence and value of the right as strongly as we do

and they, being defendants as well as solicitors in this

case, know its value. With them it is not a matter of

speculation We need not repeat what we understand

this water right to be. Counsel profess not to un-

derstand what is meant by a water right. Section

552 of the Civil Code will inform them if they will

only read it. They attempt now to maintain that be-

cause they have secured a water right, in most cases
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for notliing, they are forever freed from paying the

company anything for storing, carrying and deliver-

ing the water on their land, or for the wear and tear

of the plant consequent upon its use for their benefit.

No sham assumption of indignation at the claim

made by the company can conceal the injustice or

absurdity of such a proposition. Their claim is that

their acquisition of this water right, in most cases

for nothing, should be construed as being "grants of

freehold servitudes on the system for price paid," and

that the bearing of this upon the 'annual water rates

allowed by law' is that it eliminates from them

the whole element of net revenue." In plain terms

because they acquired the right to the perpetual flow

of the water, through the company's system, in case

of most of the defendants /o?" nothing the compan}^ must,

for that sole reason, store, carry, and deliver the water

for all time and wear out its plant in their service /o/-

notliing. The proposition is so utterly unjust as to

shock any one possessed of common honesty and fair-

ness. There are, in round numbers, 700 acres of land

that was purchased from the compan\', and the water

right acquired in that way, by operation of section

552. Something over 900 acres were owned by other

parties, and for these the water right was ac-

quired by operation of the same section by the water

having been put upon the lands voluntarily

and without compensation, by the company. Those

who purchased from the company did not, in fact, pay

a dollar more for the land because it could supply the

water. They would have been compelled to pay ex-
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actly the same price if they had purchased land under

the system from any other owner. All lands in the

neighborhood, whether owned by the company or not,

sold for the same price. No one who bought from the

company understood that they were paying a dollar

for a water right. They paid for the land at exhorb-

itant prices, in boom times, and expected that when

they wanted it they could get the water at the annual

rates by merely connecting their service pipes with

the mains of the compan3\ Their pretension now

that they ever bought any interest in the plant of the

company, or ever understood any such thing, is the

purest kind of hypocricy invented for the occasion.

Counsel refers, frequently, to contracts and their

construction. No contracts, such as they assume

were made, are alleged in the answer, nor do we

know of any such. The onl}^ contracts alleged in the

answer are those referred to in our point II, made in

the opening, and copied above. They expressly bind

the consumers making them to pa}^ the annual rates.

With respect to those defendants who bouglit their

lands from the compan}', and those who secured their

rights by having the water put upon their lanclisViSive

made no contracts with the compan\', and none aie

alleged. They simply got their water by operation of

section 552 and on the condition that they pay the

rates fixed b}^ the conipau}' pursuant to law. If they

claim the water right b}^ virtue of that section, and

they have no other claim to it, they must take it with

the annexed condition But their claim amounts to

this: That the consumers by securing the water
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rights, no matter how, become thereb\^ the owners of

so much of the j^lant as well as of the water, and that

they, as owners, are only bound to pay for operating

and maintaining it. But the troul^le with this posi-

tion is tliat they hold the company bound to operate

the plant which they own, be responsible for the de-

li veiy of the water, and all failures to deliver it, put in

a new system when this one wears out, and in every

way act as if it were the owner of the plant, and that

it must do all this without an}^ "net revenue," or to

speak more plainly, without any profit or compensa-

tion to its stockholders who are not only the owners

of the stock but personally responsible for all its debts

and liabilities. To such absurdities does counsels

argument lead them.
X.

The construction attempted to be placed upon the

statute of 1885 is as novel as the balance of their

brief. Their whole argument in this case certainly

has the merit of being new and original. They say,

with reference to this statute, that its provision, to

the effect that until the rates are fixed by the board of

supervisors, the rates established and collected by the

company shall prevail, presupposes, and proceeds upon

the theory, that the rates have been fixed by contract

between the company and the consumers, and that

the intention of this particular provision is to confirm

and make perpetual the rate so agreed upon, until the

board of supervisors fix the rate. That is to say that,

as the company cannot apply to the board, it shall

always be bound by the contract rate, but that the

consumer is only bound until he sees a chance to get
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the board of supervisors to help him violate his con-

tract by establishing a lowei* rate. This is certainly a

delectable piece of legislation, so construed, and if

counsel are right that this matter of rates is a matter

of private contract, the statute might be amenable to

the constitutional objection that it interferes with

vested rights. It may be, however, that the learned

solicitors are proceeding upon the theory that a water

company has no rights, because the}' have all been

vested in the consumers as "freehold servitudes." It

would seem so.

But this additional theor}'' that the statute of 1885

presupposes a contract fixing the rates, is not only

imaginary, bat the contrary is susceptible of exact

demonstration. The earliest statute on the subject gave

water companies power 'Ho establish, collect, and receive

rates, water rents, or tolls," but "subject to regulation

by the board of supervisors of the county in which

the work is situated, but which shall not be reduced by

the supervisors so low as to yield to the stockholders less

than one and one-half per cent, per month upon the capi-

tal actually invested,

Stat. 1862, p. 540.

There is no intimation in this statute that the rates

or rentals may be fixed by contract.

Following this was section 552, of the Civil Code,

which provides that the consumer shall receive the

water ''at such rates and terms as may be established by

said corporation in pursuance of laiu.'"

This code provision certainl}^ did not contemplate

or authorize the fixing of rates by contract. Probably
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this section of the code left the statute of 1862 intact

and, in order to establish the rates "in pursuance of

law," as provided in the section, the company might

fix its rates, as provided in the statute, subject to the

action of the board of supervisors. But that is not

material. So far we have nothiiig tending to show the

legislative intent to leave the fixing of the rates to

contract. But if any such deduction could be made

from the statute of 1862 and the section of the code,

which is impossible, the question has been forever

set at rest by the constitution. The constitution pro-

vides that the right to collect rates * * is a francJiise

and cannot be exercised except by authority of, and in

tlie manner prescribed by law.''

This, it inust be understood, does not apply to the

franchise to be a corporation, but to the right to col-

lect rates. And it is further provided that this right

to collect rates cannot be exercised except by authority

of and in the manner J9rescrz6e(i by law. Up to the

time the constitution was adopted the company was

authorized to fix its own rates, subject to the super-

vision of the board of supervisors. The constitution

takes the matter of fixing rates out of the domain of

contractual obligations and makes it a franchise to be

controlled by the state. It seems to us nothing could

be clearer than this. But we need hot stop here.

The statute of 1885 does prescribe the manner in which

rates shall be fixed and collected. When the statute

was enacted, the rates were authorized to be fixed by

the corporation and not by contract. But the corpora-

tion, in fixing the rates, was made subject to the
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action of the board of supervisors. However, there

was no provision in the statute of 1862, nor in the

section of the code, as to the manner of submitting

the question to the board of supervisors. This is

remedied by the statute of 1885, which establishes the

procedure by petition of citizens and notice. With

this exception, and the further exception that the

amount of eighteen per cent., allowed under tlie

statute of 1862, where the rates were fixed by the

board of supervisors, was reduced to not less than

six nor more than eighteen per cent., the law is

unchanged. In all other respects the statute of 1885

is practically the same as that of 1862.

There has never been a time in the history of this

state when this matter of rates for water was regarded

as one to be controlled by private contract.' The very

nature of the rights of the parties interested in the

water, and their relations to each other, and to the

company supplying the water forbid any such idea.

All consumers under any given system are jointly and

alike interested in the water and the maintaining and

operating the plant. The rates necessary to do this

must be uniform. Each consumer must, if the polic}'

of the law is carried out, bear his due proportion of

this burden. The company cannot without violating

the law, and its dut}', discriminate between consumers.

It must follow, necessarily, that special or private

contracts cannot be made by the company with in-

dividual consumers which involves the fixing of diffei*-

ent rates with different parties as the company may

be able to contract with them. This would destrov
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the uniformity of the rates that is absolute!}' neces-

sary in order to adjust the burden equally and fairly.

This being so it is expressly provided in the statute of

1885 that when fixed by the board of supervisors the

rates us to each class of uses, "shall be ec[ual and

uniform."

Stat. 1885, p. 96 sec. 5.

It must be the same, of necessity, where the rates

are established by the company.

But the language of the statute of 1885 itself ex-

cludes all idea that the rates may be fixed by contract.

It provides that until the rates are fixed by the board

of supervisors, ''the actual rates established and collected'^

by the company shall be deemed and accepted as the

"legally established rates therefor. ^^ This unquestionably

proceeds upon the theory that uniform rates must be

legall}'^ established either by the act of the company,

or b}' the board of supervisors, and necessarily that

they cannot be fixed by contract. But in this case,

as we have said, the rates have never, in fact, been

made the subject of contract. The company has

never thought of so fixing the rates. Neither have

the consumers.

But counsel again bring us back to the subject of

"freehold servitudes" and insists that because the

statute of 1885 authorizes the fixing of different

rates at which water may be sold, rented or distributed,

as the case may be, the statute necessarily "recognizes

and provides for fixing rates {or freehold and leasehold

servitudes." It is sufficient answer to this to say that

the statute expressl}' provides for the fixing of rates
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at which water may be sold or rented, and not for the

sale or rental of "freehold and leasehold servitudes."

This is a species of property, as respects the furnish-

ing of water, that has been invented by counsel for

the occasion. The separate terms, sold, rented, or

distributed, were used, probably, for the sole reason

that the constitution provides that water appropriated

for sale, rental or distribution shall be a public use.

And no doubt the terms were used in the constitution

to cover the same thing by difFerant terms. It may

be taken as certain that none of the law makers, in

either case, thought of freehold and leasehold servi-

tudes.

Counsel say "we are concerned here with those per-

manent irrigating rights termed easements." But

this is a mistake. Their permanent right to the ease-

ment of the flow of the water is admitted. The sole

question here is as to the amount of annual rental

they shall pay. It is this mistake of counsel that has

carried them and us into these long discussions of mat-

ters that are wholly immaterial. The mistake they make

and it is most apparent, is that they assume that by

acquiring this permanent right to the flow of the water

they become entitled to it at a certain and fixed rental,

or rate, that can never he changed. There can be no

pretense that they contracted for any such thing.

They claim, that by acquiring the water right or "free-

hold servitude" it follows, as matter of law, that the

annual rate can never be; changed. This claim is

not shown to have any foundation in law or reason.

Certainly there is no provision of law which supports
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such a claim. Is it founded in reason? We may
properly take the history of this company as conclu-

sive evidence of the injustice of any such

doctrine. When the compan}^ constructed its system

and when this $3.50 rate was established, it was sup-

posed that one main pipe line would carry all of the

water and supply consumers. It was subsequently

found necessary to supplement this with another pipe

line known as pipe line No. 2 at an expense to the

company of $68,847.97. It was also found necessary to

make additions to the other main pipe line, in order

to give proper service, at a cost of $49,216.25. Other

additions and improvements were made costing large

sums of mone3^ The total expenditures for these ad-

ditions and improvements, amounted to $229,764. 66.

These not only involved a large additional outlay in

construction, but the enlargement of the plant neces-

sarily increased the cost of operation and maintenance.

Besides this, as the system grows older, the necessary

expenditures for repairs will largely increase. But

notwithstanding all this their position is that the rate

must stand the same forever and that, no matter how

much the company may lose by reason of the rate be-

ing too low, it can neither apply to the board of super-

visors to fix the rate, nor fix it itself, to meet the new

conditions, and additional expenditures. It seems to

us that the proposition is so utterly unreasonable and

unwarranted that to argue it is a waste of time. The

position they take, that we cannot enforce the new rate

because it has not been collected, as well as established,

is, if possible still mose unreasonable. Can it be that
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the language of the statute, that the rate "established

and collected" shall be the rate, can, by any course of

reasoning, be brought to the absurdity of declaring

that the company must actually collect the rate from

consumers before it can be regarded as esfcihli.'^hed, and

that the only thing necessary on the part of a consumer,

in order to prevent paying any rate at all, is to refuse

to pay the rate so established. Tlie company, as we

have seen, cannot have the rate fixed by the board of

supervisors. Therefore, if its right to fix its own rate

depends upon its ability to collect it from the consum-

ers, all the consumers have to do, to pre-

vent the fixing of an}^ rate whatever, is to refuse

to pay the rate established by the company, and

refrain from applying to the board of

supervisors to fix the rate, and the company's hands

are effectually tied. So, if the rate alieady in exist-

ence is so low that it will not pay operating expenses

it may be prevented from establishing a new and

reasonable rate in the same effectual way. It is to

such absurdities that counsel have been driven by the

exigencies of their case. They are selfish enough to

want this compan}'^ to furnish them water, for all time

to come, at a continual loss, and in order to accomp-

lish this they have labored to convince this court

that it should so construe the law, and the rights of

the parties in this suit, as to deprive the constitution

of all its beneficial effects in the protection of con-

sumers of water, and to establish the doctrine that a

company like this may fix its water rates by contract,
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the very thing it was intended b}^ the constitution to

prevent.

Counsel, in conclusion, profess to grow indignant

over the idea that a corporation may change its rates

at pleasure. No such claim has been made. The

law has fui'nished the consumer with an ample remedy

by application to the board of supervisors if it attemps

to change them improperly. And if this court should

be of the opinion that it may, in the first instance, set

aside or refuse to allow a rate as unreasonable, then

these defendants have their remedy in this court.

And in any event they have their final remedy in the

courts if the board of supervisors fix an unreason-

able rate. In either event they can be amply protected.

On the other hand, if their contention is upheld, the

company is absolutely without au}^ remedy. It can-

not apply to the l)oard of supervisors, and if they are

right, it cannot make a new rate of its own.

But their apparent indignation at a pretended

wrong is misplaced and insincere. They do not and

cannot claim that the $7.00 rate is unreasonable.

They have not so alleged in their answer except to the

extent of alleging that it is not necessary to pay oper-

ating expenses. It is only on their theory that the

company is not entitled to "net revenue" that they

attempt to maintain, or allege, that the rate is

unreasonable.

Their pretense that they are vexed by thy demand

that they must enter into a contract containing the

matters set forth in the answer pp. 33-35 is equally

insincere. This is mereh' a requirement that they
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make application for tlie water in the usual form.

And this is the same form that has heen in use, and

has been signed by these defendants, time and again.

It is a little remarkable that they shouhl object to it

just now for the first time.

As to the question of the Jurisdiction of the court

they say:

"On the question of jurisdiction, in respect of the amount in-

volved we merely cite Fishback v. Western Union Tel. Co., Su-
preme Court Mar. 2, 1896; ajid wc express the hope that the jiiris-

dictio?i 7>iay be ^naintaiiied, for the community and company as

well, need to have the questions raised in this case .settled."

We agree with counsel that it is important that the

questions involved here be settled without delay.

But if they are sincere in their expressed wish we are

surprised that they should have challenged the juris-

diction of the court in their answer. It was wholly

unnecessary.

XI.

With respect to the separate brief of Mr. Chapman

his first effort is to show that the San Diego Land and

Town Company is not a publicor ^^ta.s^ pubic corpora-

tion dealing with a public use, but a private one deal-

ing in water of which it is the private owner. But

this, as we have shown in answer to the brief of

Haines and Ward, is a contention made directly in

the face of the express allegations of their answer.

Besides he in effect admits that the case of Price v.

Riverside Company, 56 Cal. 431, has settled the ques-

tion against them so far as it can be settled by the

court of last resort in this state. But in order to turn

that case to account, in his favor he insists that while,
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as held in the case cited, a corporation cannot escape

its duty, as a water conipan}^, by combining the busi-

ness <^f a private land company with its powers as a

water company, in its articles of incorporation, it is

equallv ti'ue 'one in the exercise of the powers of a

purely private corporation, which acquires land ac-

quires water rights, annexes them to the land, and sells

off the land with the waters flowing upon them, can-

not escape tlie legal effect of its deed b}' calling atten-

tion to the fact that in some other of its capacities it

is a public corporation."

This may be conceded. But what is the legal effect

of such a deed? It is specifically declared by section

552 above cited.

"Whenever any corporation organized under the laws of this

state furnishes water to irrigate lands which said corporation has

sold, the right to the floiv ayid use of said xvater is a7id shall remain
a perpetjial easement to the laiid so sold at stcch rates and tertns as

may be established by said corporatiofi in piirsiiayice of lazv.'"

Such is the legal effect of the deed of the company

as declared by statute and it is an effect that the com-

pany is in no way attempting to avoid.

But as matter of fact it is not true, as a rule or as

to most of the defendants, that the company had an-

nexed the water to the land before selling the land.

There may be a few cases of sales of improved land

where this was done, but in nearly all cases the water

was annexed to the land, for the first time, after the

defendants or their grantors had beconiu the owners

thereof and by them, application to the company hav-

ing been made by them for the water in the usual

way. And it is upon this very ground that the other
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solicitors for the defendants insist that the appropria-

tion of the water was made by the defendants, and _
not by the company, because they, the defendants, ^
and not the company appHed the water to a useful

purpose which was necessary to constitute an ap|)ro- |
priation. Besides it is not alleged in the answer, or

pretended in the argument, that the water was appro-

priated for the use of the company, or its stockhold-

ers, alone, as was the case in the McFarland case.

The water was appropriated for sale, rental, and dis-

tribution, according to the specific allegations of their

answer, and according to the facts, and not for piivate

use. And as evidence of this fact water has, accord-

ing to their answer, been furnished to two hundred

and fifty-six acres more land owned by otiiers than to

lands purchased from the company, besides all of tlie

water that has been furnished to National City and its

inhabitants.

And it must be remembered in this connection

that the defendants, in their answer, expressl3^ aver

that they are entitled to this water right and admit

that they are liable to pay an annual rental, which

could not be so if this company were dealing in water

owned b}^ it in private right. The allegation is:

"These defendants admit that each defendant has become the

owner of a water right to a part of the waters appropriated and
stored by said company, necessary to irrigate his tract of land,

and that each defendant is liable to pay for the use of said water a

yearly rental, such as said company is entitled to charge and collect.',

Ans. p. 8, line 27.

They go further and allege that they are also

entitled to water for domestic use, and that their



73

''ivater right embraces the right and easement of the ser-

vice of the reservoir and distributing system of said cor-

poration for the delivery of the water at and upon their

respective lands.''

Ill short they aver their right to every tiling to

wliich they would be entitled, if it were such a corpor-

ation as they insist it is not, viz. a quasi public cor-

poration dealing in the water, under the constitution,

as a public use.

Their idea that they have become part owners of

the company's plant by way of "freehold servitudes,''

as well as their claim that the company is a private

one, and not subject to the constitution, seem to have

been conceived even after they filed their answer.

There seems to be nothing new in the argument in

tliis brief on this question and to answer it further

would be only to repeat, in substance, what has

already been said in reply to the other brief.

XII.

With respect to what is said in point IV of this

brief in regard to deeds made since December, 1892, in

which the company expressly sold and conveyed water

rights the learned solicitor is mistaken in his state-

ment that it is upon the promise in this deed, to pay

an annual water rental that our argument is built.

We do not understand that this express promise to

pay an annual rate affects the legal status or liability

of the parties in the least. By section 552, when the

company which had appropriated the water, sold the

land under its system, the v/ater right passed with the

land subject to the payment of the annual rental. The
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section so provides in express terms. Therefore the

promise to pay this annual rental became a part of

the contract by operation of law, and was just as bind-

ing as if so stated. So, where the water was put

upon the land vohmtarily, and without compensation.

But when the company came to sell tliis water right

and charge a consideration for it, the terms upon

which it was sold were set out in the conveyance, and

very properly so. What we did say, with respect to

these contracts, in substance, was that the defendants

were claiming their rights under contracts made with

the company which precluded it from charging an

annual rental, but that the only contracts alleged in

the answer as having been made with the company,

were the ones above mentioned, and that they did not

confine the rate to $3.50 per acre per annum but left

the rate to be fixed by the company in pursuance of,

or as prescribed b}^ law, as it necessarily must be in

all cases. It was onl}^ to this extent that our argu-

ment was built upon these contracts. It was intended

to show that the only contracts made by the company

had no such effect as they claimed for them.

Of course it would be absurd, as counsel say, to

construe such a contract to authorize the company to

charge any price for the water it pleased. Such con-

tracts,authorizing the company to fix the rates,whether

expressed in the contract or incorporated into it b}*

operation of law, must, by implication of law, be

limited to the fixing of reasonable rates. And if the

rates established are unreasonable the consumer may
have the rate abrogated and a new one fixed by the
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board of supervisors. It is proof evident that the rate

established bv the compaii}'', in this case, is not

unreasonable, that the defendants would have applied

to the board of supervisors, where they could have the

question settled before this case could be put at

issue.

But, if it is absurd to claim that such a contract gave

the company the right to establish an}?- rate it pleases

is it not more absurd to say that the contract actually

fixes the rate at $3.50 per acre when that sum is not

even mentioned in the contract? The trouble is that

in order to make their case appear stronger, the neces-

sity of which we concede, counsel will persist in attri-

buting to us claims that we have never made or even

hinted at, and this is one among the many. We have

never claimed that the company can fix any rate it

pleases. And the calamities that might result, if the

company should be accorded the power to fix therates,

as depicted b}" counsel, are soul harrowing in the ex-

treme, but fortunately they are purely imaginary and

we can, with perfect safety, assure counsel that they

will never happen There is nothing in the conduct

of this company to warrant an}^ such assumption. The

company fully realizes that it cannot charge such a

rate as will discourage the planting and improvement

ment of property under its S3^stem, which would be

more disastrous to it than to any of the defendants.

The company believes, and we believe, after the most

careful consideration of the subject, that, at the rate

of $7.00 per acre per annum it cannot make one dollar

for its stockholders out of the sale of water. That
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amount it hopes will just about save it from actual loss,

growing out of the operation and maintenance of the

plant, and its depreciation. And it believ^es, and we

believe, that this sum can be met by the consumers

without distressing them. At the time the $3.50 rate

was fixed the lands of the defendants were in a wild

state and unimproved. They must wait several years

before receiving any returns from their trees. Now,

in the case of most of them, their trees are in bearing

and they can pay the rate fixed without any injustice

to them. On the other hand, to compel the company

to continue to furnish water at the old rate, will be ab-

sohitely ruinous. Under these circumstances their

dire predictions of future disaster is, to use their own

language, "moon shine."

And the insinuation of counsel that his associate

solicitors, and other of his clients, are "unsophisticated

grangers," whose minds would dwell upon and advert

to advertising circulars of the company announcing

that water would be furnished at $8.50 an acre is un-

founded. One who could write such a brief as the one

presented by his associates in this case may be a vision-

ary but he cannot be classed with the unsophisticated.

And we rise in the defense of his other clients to say

that a more intelligent and well informed community

cannot be found anywhere. The only thing that we

know of against them is that they are not willing to

pay reasonable water rates. And if any of these de-

fendants have relied upon an advertising circular, if

there ever was one of the kind counsel intimates, they

possess much less intelligence than we give them credit
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for. And the attempt to make these imaginary adver"

tising representations a part of a written contract in

order to vary the meaning of plain terms shows the

extremity to wliich counsel are driven. That thecom-

pa!iy should have charged for a water right and then

assumed to raise the annual rates is made another

ground for complaint. But while we do not understand

why this should not be done this complaint rests upon

a ver}' slender foundation. As a matter of fact water

rights have been sold for only two hundred and twenty

acres and some of the defendants who bought these

rights have expressed their willingness to pay the new

rate and asked to have the suit dismissed as to them

which has been done. As compared with the defend-

ants who have had the right to the perpetual flow of

the water attached to their land for nothing these in-

terests are as nothing. Under all the circumstances it

will be better to stick to the plain law rather than at-

tempt to swerve from it on the plea of hardships as-

sumed to exist and so ill founded.

The classification of different consumers, as made by

the company, has been referred to in both briefs,

as if it had some bearing on the question in-

volved here. All of the defendants fall under

the first class which includes persons who have

acquired water rights. The other class covers

those who have not acquired water rights, and these

are required to pay an additional amount, equal to six

per cent, interest on what the company had fixed as

the value of the water right and which those of the

first class had paid, or secured without paying for it.
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There is no complication in these contracts as counsel

assume. In many instances the company furnishes

water for temporary purposes, contracting that such

use shall not give the party a water right. These tem-

porary^ takers, and it may be others, who have not ac-

cj[uired a water right are, under the classification, re-

quired to pay an additional amount, which is made

uniform, and is intended to put them on an equal

basis with those who have paid for the water right.

This is done by charging them interest on the amount

that has been paid b}^ the other class and notb^Mhem.

This was done, as we now remember it, to accommo-

date some water takers in National Cit}^ who preferred

to take water in that way rather than pay for the water

right.

XIII.

The question whether the bill shows the danger

ot a multiplicity of actions, sufficiently to give this

court jurisdiction, is raised and discussed at consider-

able length. In this discussion it is assumed that the

allegation that a multiplicity of suits are threatened is

the only ground of jurisdiction. But this is not true.

Irrespective of the ground of multiplicity of suits the

cj[uestion of the right to establish and charge water

rates and the reasonableness of such rates are matters

of equitable cognizance and, the parties being citizens

of different states, of federal jurisdiction.

But if this were not so, if the dangers of a multi-

plicity of suits is a sufficient ground of jurisdiction in

any case, and this is not disputed, there could be no

clearer, or stronger, case than this. In the classes of
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cases of multiplicity of suits which will give juris-

diction, as set out in Pomeroy's Equity, and copied in

the brief on the other side, is the following:

"Where the same party has, or claims to have, some common
right against a number of persons, the establishment of which,
regularly, requires a separate action brought by him against each
of those persons, or brought by each of them against him, and
instead thereof he may procure the whole to be determined in
one suit brought by himself against all the adverse claimants
as codefendants."

Counsel say this is the class, if any, under which

this suit may be maintained. And certainly it covers

this case exactl}^ The defendants here number over

two hundred, we believe. One remedy of the com-

plainant was to shut off the water from the premises

of each of the defendants if they refused to pay the

established rate. The other was to sue each one of

them for the amount of his water bill. If it had pur-

sued the former remedy each of the defendants could

have brought separate actions for a mandamus to

compel it to turn on the water. In the latter the

company wouM have been compelled to bring a sepa-

rate suit against each water consumer. In neither

case would an adjudication have been binding upon

any other water consumer. Consequently, unless

some one should have been willing to submit, without

being compelled to do so over two hundred actions at

law would have been necessary to settle a question

that can be better settled by this court in one suit.

The expense that would have accrued and the annoy-

ance of such litigation in the community could hardly

be overestimated.

But it is claimed that, aside from the allegation of

a threatened multiplicit}^ of suits, the bill contains no
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cause of action. If so counsel could much more con-

venient!}'' have raised the question by demurer to the

bill. But we hardl}' think this point is seriously

made. Here are the very important questions: 1.

Whether the coin pan}' has the power to change' its

annual rates of charges for water. 2. Whether the

rates established are reasonable. The last issue is

raised, or attempted to be raised, by the defendants in

their answer. If they are right that the question can

be determined by this court, in the first instance, there

must be a decree upon the issue as to the reasonable-

ness of the rates. And in either event the court is

called upon to determine whether the defendants have

this right or not.

As to the question of the power of the compan}^ to

change the rate it involves necessaril}' an adjudication

of its right to collect it. Such an adjudication would

cover exactly what would be litigated in the two hun-

dred and more actions brought to collect the rates,

and would bind all parties upon the issue of the right

to collect them. So as to the separate mandamus

proceedings to compel the turning on of the water.

Again it is claimed that the cause of action here is

not common to all of the defendants because they

claim under different contracts. But the difference in

the contracts in no way affects the question of the

right of the company to establish and collect the

annual rate. The defendants make common cause

against us and aver in their answer that we have

placed them all on the same footing as to the annual
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rates and therefore the defense made by one may be

made by all.

Ans. pp. 16-18.

They allege that they are all the owners of water

rights and that for that reason they can not be required

to pay this rate.

Ans, pp 8-9.

The fact that none of the defendants make any

defense, special to themselves, is amply sufficient to

show that the cause of action is common to them all,

if there were any question about it.

XIV.

With respect to the effect of section 552, counsel

takes the singular position that where water is made

appurtenant to particular land, it ceases to be a

public use, and that therefore the section referred to

was not intended to deal with water appropriated as a

public use. Such a doctrine would revolutionize the

water laws of this state. According to that view,

so long as the right to use the water is floating

around loose, and unattached to any land,

it is a public use, but whenever any land owner

is fortunate enough to corral it on his land it passes

out of the control of the constitution and laws and be-

comes a private use. And in order to constitute a pub-

lic use in water, and continue it as such, it must be

open to a scramble on the part of the whole public

^

and no part of it can ever be made appurtenant to land.

Well, we must confess that to us this is a most start-

ling proposition. Counsel who write the other brief
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earnestly maintain that tlie water is never appropri-

ated at all until it is actually applied- to the land.

Therefore it cannot become a public use under the

constitution because it is only water appropriated for

sale, etc., that is made a public use. They further

maintain, that, by getting the water on his lands, that

is to say, by appropriating it, the land owner becomes

entitled to its use, perpetually; that it becomes appur-

tenant to his land. The other counsel says that when-

ever it becomes appurtenant to the land, that is tosa}',

when it is appropriated it ceases to become a public

use. Thus, under the constitution appropriating the

water makes it a public use and according to counsel

the same act converts it from a public to a private use.

It is plain to be seen, now, why these learned solicitors

wrote separate briefs. They do not seem to be able to

get themselves together. And the reasoning of one

destroys that of the other whenever they get onto the

same subject. The results of their combined reason-

ing, if followed to conclusions, would certainly produce

startling results.

It is further claimed that the statute cannot apply

where there has been an actual contract. This we do

not concede. The rates are matters not subject to pri-

vate contracts, as we have shown in reply to the other

brief. But if this were not true no contracts were made

in this case. We are called upon to make this state-

ment again and again because counsel constantly as-

sume that such contracts were made. But we have now

learned, for the first time, on what they base this as-

sumption. It is said in this brief that the statute of
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1885 requires, in order that the rates fixed by the com-

pany shall become operative that the company shall

not only establish the rates but it must also collect

them, and when the consumers permit them to be col-

lected they thereby consent to them; the minds of the

parties have met, and the rates are thereby fixed by

aontract. We cannot but admire the ingenuity of this

argument, but it can hardly be looked upon as con-

vincing. As we have said before, if it is a contract it

must be binding on both parties and neither could, by

their voluntary act, abrogate or set it aside. But even

the learned solicitors on the other side will not con-

tend, for one moment, that, notwithstanding the estab-

lishment of the rates in this manner, the consumers

might not, tlie very next day, apply to the board of

supervisors and have them abrogated and new ones es-

tablished. And the statute, itself, expressly provides

for the fixing of the rates, more than once, by the com-

pany; before they are established by the board of

supervisors, and after that body has abrogated its own

rates.

Stat. 1885 p. 97, Sec. 5.

So if the consumers are not satisfied with their first

"contract" they can have the board of supervisors ab-

rogate it. After the board has established the rates

they can be asked to abrogate them, and if they do so,

the company must make a new "contract" with the

consumers by establishing the rates and collecting

them And if the consumers refuse to pay the rates

as they are doing now, of course the contract cannot

be made. Their voluntary consent is necessary to
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make a valid contract, according to their reasoning.

It follows, that in that case, the company could never

collect any rates, for the reason that by the terms of

the constitution it can only exercise its franchise of

collecting ratea nft prescribed by law and the only two

ways prescribed are through uniform rates established

either by the company or by the board of supervisorF,

The position of counsel, when followed out to its

logical and necessary results, not only makes the

statute of 1885 unconstitutional, but renders it so ab-

surd as to be positively ridiculous. There can be no

doubt that the use of the words "establish" and "col-

lect" were used to cover the same thing by the rates

the company may put in force. And the necessit}'' of

changing and re-establishing the rates is recog-

nized by the statute when fixed by the board of super-

visors, and provision is made for such change. The

same necessit}^ must exist in case the rates are estab-

lished by the company. It was not expressly pro-

vided for because it is always open to the company,

subject to the restraints provided by law, which have

existed since the statute of 1862.

Beside the necessity for the change of such rates,

mentioned heretofore, growing out of increased expen-

ditures for the public good and convenience, there is

every reason why a corporation might, for the encour-

agement of improvements, submit to the loss growing

out of low rates, while orchards are in planting, and

earl}'' growth, where the land owner is receiving no

returns, and later on, when the orchards are produc-

tive expect, and demand, a more remunerative rate.
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And this is precisely the condition of things here.

And yet counsel declare that a law that would allow a

company to change its rates, subject at all times, if

it fixes an unreasonable rate, to the action of the

board of supervisors, would be "monstrous and unrea-

sonable." We confess our inability to see ihe monstro-

sity, or unreasonableness, of such a law even after

reading the able, plausable, and persuasive argu-

ment of the learned solicitor, who characterizes it as

such. Bat we are pleased to see that he points out

specificall}^ in what respect the statute, so construed,

is unreasonable and monstrous. It is because it re-

quires, in order to bring about action by the board of

supervisors, that 25 citizens and tax payers shall peti-

tion therefor, and he seems to fear that the necessary

number, willing to petition, could not be found.

This is simply getting back to what has been the

chief stock in trade of both of the defendants' briefs

viz: imaginary hardships and difficulties. But it would

hardly be a difficult matter, if a whole community of

people were being oppressed by high rates, to secure

25 petitioners for relief. And certainly it would not

be, in this case, where over 200 defendants have em-

plo^^ed numerous and able counsel to enter upon a

long and expensive litigation for their claimed rights,

and where their rights, if they are being invaded,

could be protected by a most simple, inexpensive and

speedy proceeding before the board of supervisors.

But the secret of it is disclosed in the brief of the

other solicitors. It is not because they cannot muster

sufficient force to appeal to the board of supervisors,
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but because they do not want to. They protest,

earnestly, that it would be monstrous to compel ihem

to resort to tlie I'eined}' that the law has provided for

them. The hardship they fear is that justice ma}' be

done them. If the fear of the other learned solicitor,

that 25 citizius could not be found to act, in any case,

which is not likel}' if there should be sjood ground for

it, is realized, the legislature might properly be asked

to amend the law, but this court cannot misconstrue

its plain provisions to give relief when no lelief is

needed. But counsel very inconsistently insists, after

contending that 200 and more consumers cannot raise

the necessary 25, that one consumer, the company, as

a land owner, may do so. But the company is not

complaining of the rates established, therefoi'e it has

no cause to petition. The argument is exceedingly

far fetched.

But counsel claims that it is absurd to

say that it was intended by the constitution that

rates which must be established, as prescribed by law,

should be established by the mere act of the company

itself. This power, on the part of the company to fix

the rates, was not, at the time the constitution was

adopted, absolute or unlimited, nor has it ever been

since. Under the statute of 1862, as we have shown

it was subject to the action of the board of supervisors,

and has been so ever since, and is so now. But we

can see no reason why the constitution should not

have contemplated, that until action should be taken

by the board, rates established by the company should

prevail. Certainly the law making power has so con-



87

striied it, and prescribed tliat as one of the modes of

establishing the rates, and tliat construction has

stood unchallenged, so far as we know, for over ten

years. The force of this point, as against the statute

as it stands, which is perfectly reasonable and just,

not appearing to be sufficiently strong, he proceeds to

conjecture what the legislature might do by giving the

compau}' unlimited and unconditional power to estab-

lish the rates. But it is sufficient to say that the

legislature has, as yet, done nothing of the kind, and

it is reasonably certain that it never will. If it does

it will be time enough then to question its power.

The point made, that the constitution should receive

apractical and common sense construction is well taken.

We have no right to ask anything else. But we think

this test will effectually set aside counsel's construction

of this article of^constitution. And we submit that

the statute of 1885 is in strict conformity to its pro-

visions.

But the inconsistency of this position, as compared

with others taken b}^ them is quite apparent. They

cjntend, in this connection, that the company has no

power to establish the rates. In other parts of their

brief they insist with great earnestness and apparent

sincerity that the company has, since the constitution

took effect established the rates, that the defendants

have acquiesced in them, and that all parties are

absolutely bound by them even to the exclusion of the

right of the municipal authorities to interfere. When

the company establishes rates that suit the defend-

ants, the power exists, but when it proposes to fix
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rates not satisfactoiy to them it cannot do so, because

the rates must be fixed by the municipal autliorities,

and a law that permits them to be established by the

compan}^ is in viohition of the constitution because

the fixing of I'ates is a "municipal function." These

gentlemen should keep to the right, and not run into

each other in this way. We find it exceedingly diffi-

cult to follow them in their meanderings. They cross

each others tracks at every turn and their turnings

are numerous. But even in this brief the old com-

plaint, that to compel them to apply to the board of

supervisors, and then, if the rates are not satisfactory?

to the courts for redress, is too great a hardship, is

reiterated. It ought to be sufficient answer to this to

say that this is the remedy given them by law, and

that the court cannot give them a difFei'ent one,

because this one may not be quite satisfactory in the

present case. But in order to prove the hardship

they assume that the board of supervisors will fix an

unreasonabl}^ high rate, and thereb}' compel them to

appeal to the courts. They may so assume, in argu-

ment, if they have nothing better, but the court can

entertain no such presumption.

The case of McCreery v. Beaudry, 67 Cal. 120, cited

by counsel, seems to have no particular bearing, ex-

cept that it holds just what we are attempting to main-

tain here, viz., that "each" member of the com-

munity ''by 'paying the rate fixed for supplying it, has a

righttouseareasonable quantity of waterin a reasonable

wa3^" And it is equally true that "water appropriated

for distribution and sale is ipso facto a public use.
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which is inconsistent with the right of tlie person so

appropriating it to exercise the same control over it

that he might liave exercised if he had never so

appropriated it." The decision is directly in line with

our contention, and diametrically opposed to ihL'irfi,to

the effect that the company' appropriating the water

may contract and deal with it as if it were its own

private property.

XV.

But the learned solicitor next effectuall}^ knocks

the props from under the argument of his associates

by his declaration:

"It is not our claivi that the company is estopped

to change the rate by reason of thefact that it has established a7id

collected a lower rate; but we claim that in so far as the company
is engaged in furnishing •^2iX.QXfor public use, it has no right to

make rates at all, either in the first instance or by way of changing
them after they have once been adopted; that in so far as the use

is private, and the right arises out of a contract, or deed, the rate

fixed by the contract controls, and the rights vested by the deed,

at the time it is made, cannot be changed by one party to it."

This leads back to the original controversy as to the

nature of the use in the water, whether public or pri-

vate. We submit that their answer avers the use, in

this case, to be public, and that we have clearly demon-

strated it to be so, in the earlier pages of this brief-

This being so it is broadly admitted that the company

is not estopped by establishing and collecting the $3.50

per acre rate to change and increase the rate. This is just

what we have been laboring to prove, and the contrary,

if we have not misunderstood their brief, throughout,

is the bulwark of their defense, as maintained by his

associate solicitors. With this admission the question

becomes a very simple one. Does the statute, in the
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absence of action on the part of the board of supervis-

ors, authorize the compan}^ to establish and change its

own rate, until such action is taken, and if so is this

provision of the statute constitutional? That the

statute authorizes tliis mode of establishing the rates,

in clear and unambiguous terms, there can be no ques-

tion. There is no intimation anywhere that the con-

sent of consumers or their acquiescence therein is nec-

essary to the establishment of the rates. But they say

such mode cannot, legally, be authorized, because the

rates must, by virtue of the constitution, be fixed as

"prescribed by law." The answer is that this ^9 the

manner prescribed by law. And we see no reason why

the legislature might not prescribe that, until the con-

sumer should ask the board of supervisors to fix the

rate, the same might l)e fixed by the company, the

rates so fixed to be subject to action by the board, ab-

rogating the same. There is nothing inimical to the

constitution in this, that we can see, and it seems to

us to be entirely just and reasonable. If the conrumer

is nut satisfied, his remedy, b}^ petition to the board, is

open to him.

Counsels' position is further stated thus:

"In short we claim that nothing in the constitution, or the laws,

forbids parties from dealing with each other in respect to water

rights in such way as to establish the rights of both parties, by
contract, but that where the use is left, by the contract, one which
is a piiblic use, or a right that belongs to the rest of the public,

that then the power to regulate and control belongs to the state;

and when the statute has said that rates, as fixed in a certain

manner, shall obtain until the public authorities themselves act,

or after their action has been abrogated, this does not tnean that the

rates becomeforeverfixed by the contract and beyond tlie state control^

Brief p. 28.
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This is precisely our contention, most admirably

and clearly stated. We are obliged to counsel for this

material strengthening of our feeble efforts to meet

the arguments of his associates. The matter of "water

rights," as he sa3's, is matter of contract and one con-

sumer may obtain a preferred right to the perpetual

flow of the water, where there is not enough to supply

all the lands under the system. But the use of the

water is none the less a public use and under the con-

trol of the state because he has contracted for this

preferred right. The collection of the rates, by the

compan}', for furnishing the water, is a "franchise"

and can only "be exercised by authority of, and as

prescribed by law." Therefore, as counsel says, the

rates can only be established as the law prescribes,

and, if fixed by the company cannot be binding for-

ever. But unfortunately his associate counsel con-.

tend that the}^ are binding forever. We feel assured,

however, that with his assistance we have sufficiently

shown the fallacy of that reasoning.

Counsel closes by saying:

"As to the argument in the brief, based upon the supposed
reasonableness of the charge of $7.00 an acre, with all of the col-

lateral facts that are of importance, in that calculation, I leave to

my associates."

The other solicitors have not said we leave this task

to associate counsel, but in fact they have left it to him,

and both of them have left it to the court.

But, as there is nothing in the answer to show that

the rate is unreasonable, it will not be a difficult un-

dertaking.

We were to have been favored with another brief,
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b}' still another of the solicitors, and extended him

additional time, b}' stipulation, but the time lias long-

since expired and the brief is not in. Perhaps this

branch of the subject was left to him. If so the effort

to prove the rate to be unreasonable has evidently

been too much for him and he has fallen by the way-

side.

But we submit, that there is no issue raised by the

answer as to the reasonableness of the rates, except

upon the bases of their claim that they are not bound

to pay any "net profits."

In conclusion we .must enter an apoligy for

the length of -their - brief. Our excuse is,

in part, that the solicitors for the defendants

have led us into the discussion of mere abstract ques-

tions, not material to the case, as we believe, but

which we do not feel it proper to ignore, and in part

that the questions involved are exceedingly impor-

tant and deserve the most careful and thorough con-

sideration by counsel, and by the court.

Respetfully Submitted,

Works & Works,

Solicitors for Complainant.


